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ABSTRACT

This thesis is a study of the administrative problems of Islamic Family Law and
Inheritance in Thailand. The problems are classified into five areas: the problem of the
codification; the problem of the absence of the Shari‘ah Court; the problem of the
absence of Muslim procedural law; the problem concerning the institution of the
Dato’Yutitham and the problem of the limited application of Islamic Family Law and
Inheritance.

In conducting the research, various methods of analysis have been utilised namely
descriptive methods, historical methods and comparative methods. In addition, the study
is based on library research, therefore, the data are obtained through the collection and
compilation of the written sources.

The study concludes that some provisions of the Muslim Code on family and
inheritance are outdated so they need to be amended immediately. The study also
indicates that the Muslim Code is not regarded as effective law as it has never been
debated and approved by the Parliament Assembly. Therefore, it should be included as
part of the Act of 1946 which governs the administration of Islamic Family Law and
Inheritance in Thailand.

The study further demonstrates that the Thai judiciary has established several
courts of specific jurisdiction to deal with specific cases. Therefore, it is recommended
that the Thai judiciary should also establish the Shari‘ah Court to provide the
Dato’Yutitham with exclusive power in dealing with Muslim cases of family and

inheritance.
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The study also reveals that the absence of procedural law has led Muslim cases of
family and inheritance to be adjudicated according to the Civil Procedure Code. The
study emphasises that to be governed by the Civil Procedure Code, Muslim cases of
family and inheritance face other problems: the problems regarding the scope of Islamic
Family Law and Inheritance; the problem concerning the scope of the party and the
problems pertaining territerial jurisdiction of the court. Therefore, it is suggested that
Muslim cases should have their own procedure to ensure that justice is served upon the
Muslim community in Thailand.

The study explores that the qualifications of Dato Yutitham, are insufficient.
Therefore, it is suggested that the Dato’Yutitham must have a minimum qualification of a
Shari‘ah degree. The study also reveals that the procedural appointments of the
Dato’Yutitham are inappropriate. Therefore, it is suggested that the procedural
appointment of the Dato 'Yutitham should be amended to ascertain that the highest scorer,
whose character is good, will be guaranteed to secure the post. Moreover, the study
reveals that the status of the Dato Yutitham is merely tantamount to the junior judge of
the Court of First Instance. Therefore, it is recommended that the Dato 'Yutitham should
be promoted at least equal to the judge of the Court of First Instance.

Due to some limitations on the application of Islamic Family Law and inheritance
which has caused the conflict of laws, this study has suggested that Islamic Family Law

and Inheritance should be applicable throughout the country as well as outside the court.
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CHAPTER ONE

INTRODUCTION

1.0 General Introduction

Thailand has been, until very recently, an officially Buddhist country. The promulgation
of the latest constitution in December 1997 changed this official position of Buddhism
even though the same Charter declares that “the King is a Buddhist” as well as the
“Upholder of religions”.' Constitutionally, every religion practised by the citizens of the
country is of equal status.” Based on this provision, Islamic Family Law and Inheritance

has been granted application in Thailand.

To the Muslims, personal law has been considered as the domain which Islam has
influenced the most and which makes their society distinct. On this particular point, the

late Joseph Schacht observed:

As long as the sacred law received formal recognition as a
religious ideal, it did not insist on being fully applied in
practice. But it could not abandon its claims to exclusive
theoretical validity, and acknowledge the existence of an
autonomous secular law; its representatives, the ‘ulama,
were the only qualified interpreters of the religious
conscience of the Muslims; and the idea that law must be
ruled by religion has remained an essential assumption
even of modern Muslims.’

! See Section 10, the Constitution of the Kingdom of Thailand of 1997.

2 Ibid, Section 38.

? J. Schacht, “Law and Justice,” The Cambridge History of Islam, Cambridge University Press,
Cambridge, 1974, Vol.Il, pp.566-567.



Seyyed Houssein Nasr also made a very perceptive observation on the special status of

personal law in Muslim society:

What has remained intact through the ages has been that

aspect of the Shafi‘ah which concerns directly the human
person, such as marriage, divorce and inheritance. These
are thus labelled as personal law. This domain has been the
refuge and stronghold that has enabled Islamic society to
remain Islamic in spite of the various forms of political
institutions that have ruled over it in past centuries.
Therefore what is under discussion is the last refuge of the

legal aspect of the Sha/f ‘ah in Islamic society as a whole.*

Thailand is among the non-Muslim majority countries which recognises the application
of Islamic Family Law and Inheritance, which is considered as an integral part in the
system of religion.” Muslims in Thailand, who are the minority in population, have been,
for decades, struggling to have the Islamic law i.e., personal law applied to them. Their
struggle has received the government's attention by allowing the application of the
Islamic Family Law and Inheritance. However, it is limited only to the southernmost
provinces, namely Pattani, Narathiwat, Yala and Satun. This is due to the historical

background of this region.

Historically, these four provinces were known as the Malay-Muslim Kingdom. When it
was formally incorporated into the Buddhist Thai state in 1901, many measures were

taken to ensure that the Muslims would gradually come to accept their status under Thai

* Houssein Nasr, Islamic Life and Thought, State University of New York Press, New York, 1981,
p. 27.
. 5 Chibli Mallat & Jane Connors. Edit. Islamic Family Law, Graham &Trotman, London, 1989, p.
4.



rule.® One of them was to promote freedom and equality before religion. In the Royal
Decree of 1901, concerning the governance of the region, it was stipulated that no law
should be established without specific royal consent.” The aim of this clause was to
establish a single legal system applicable to the entire country. However, the Royal
Decree of 1901 was not applicable to the Muslims in Southern Thailand in respect of

their constitutional rights of equality and freedom of religion. 8

The reason may be due to the fact that the government realised that the majority of the
population in Southern Thailand are Muslims. They have their own cultures, customs
and laws which are different from those of the Thai Buddhists. To the government,
Muslims cannot be treated in the same manner as the rest of the population.’
Accordingly, the government promulgated the Islamic Family Law and Inheritance Law
to be enforced in these four provinces. They were introduced during the time of King
Chulalongkom (King Rama V) of the Chakri Dynasty through the Rule of Administration

in the Seven Principalities of 1901."° Section 32 of the rule commanded to the effect that:

Criminal Code and Civil Code shall be applied to Thai citizens except in
civil cases concerning husbands and wives, and inheritance where both
parties are Muslims or a Muslim is a defendant, in which case the Islamic
law shall be applied."!

¢ Surin Pitsuwan, Islam and Malay Nationalism: A Case Study of the Malay-Muslims of Southern
Thailand, Harvard University, Cambridge, 1982, p. 119.

7 Uthai Hiranyanto, Paendin Thai: Changwat Chai Daen Paktai (Thailand: Southern Border
Provinces), Local Administration Department of Interior, n.d, p. 28.

¥ Surin Pitsuwan, Islam and Malay Nationalism: A Case Study of the Malay-Muslims of Southern
Thailand,, p. 119.

’ Ibid.

' In the forthcoming discussion, it shall be briefly called the “ Rule of 1901 .

"' See Section 32, the Rule of Administration in the Seven Principalities of 1901.





