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ABSTRACT 
 

 

This study examines rules governing al-wisāyah in Islamic law with emphasis on the 

management of a minor’s property. This is to demonstrate that the element of trust 

exists in al-wisāyah of a minor’s property, and the role of wasī mukhtār with respect 

to a minor’s property as guardian is also as trustee. This study may contribute to the 

application of the rules relating to the above element in present time. The statutory 

provisions of Islamic law in Malaysia on the subject will also be examined to ascertain 

whether such legislation is adequate as compared to, and in line with Islamic law as 

propounded by Muslim jurists. This study is mainly a library study. It will discuss the 

views of the Muslim jurists of the four well-known sunnī schools of law, and 

contemporary Muslim scholars. The study primarily examines the concept of al-

wisāyah in general and the nature of the minor, his legal capacity particularly in 

respect of disposition of property. It analyses the four essential elements of al-wisāyah 

in a minor’s property: testator, wasī, subject matter and formation. It also examines 

the function of wasī in the administration of a minor’s property especially his duties, 

powers, rights and liabilities; the issue of the control on wasī in his dealing with a 

minor’s property and his removal; the issue of the termination of al-wisāyah and 

wasī’s duty after its termination. The study predicated that al-wisāyah of a minor’s 

property is also a type of trust where the wasī mukhtār plays a significant role in 

administering the minor’s property under his control. Islamic law in general has 

provided comprehensive rules regarding to the subject and the statutory provisions of 

Islamic law in Malaysia, it is suggested, will have to be read in light of Islamic law in 

general. 
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1.0 Background of the study 

CHAPTER ONE 

INTRODUCTION 

Property is one of the basic necessities of life which is indispensable for human 

being. 1 It is an important means of exchange and obtaining the necessities of life from 

dwelling places, clothing, foodstuffs, medicines and so on.2 Indeed, the property is 

one of the ornaments (z'inah) oflife3 as the Qur'iin clearly states, "Wealth and sons are 

the allurements of the life of this world. "4 

Legally, property refers to everything that can be possessed and benefited as 

according to the SharF'ah principle.5 It includes all types of corporeal matters (al

a)liin) and according to the majority of Muslim jurists, it also includes the usufructs 

(al-maniifl, and all rights that relating to property (al-}Juquq al-muta'allaqah bi al

ma[) such as right of tenant over the rented property, right of passage (}Jaq al-murur) 

etc.6 

1 See Mubammad Mu~tafa ShalabI, al-Madkhal fi al-ta'rif bi al-fiqh al-ls/ami wa qawafd al
milkiyyah wa al-'uqtldfihi, Dar al-NahQah al-'Arabiyyah, Beirut, 1403/1983, p. 329.; YusufI:Iamid al
'.Alim, al-Maqa$id al- 'ammah Ii a/-Shar'i'ah al-Jslamiyyah, 3rd Edition, Dar al-1:Iadith, Cairo, 1417/1997, 
p. 467. ; RushdI ShaI:iatah Abu Zayd, Shuriif thubiit /Jaq a/-/Ja(fiinah ft al-fiqh a/-Jsliim'i wa qiiniin al
a}Jwal al-shakh$iyyah: Dirasah muqiiranah, Dar al-Fikr al-'Arabi, Cairo, 1419/ 1999, p. 145. 

2 Abu Zayd, p. 145. 

3 ShalabI, a/-Madkha/, p. 329.; al-'Alim, p. 467. ; Abu Zayd, p. 145. 

4 Al-Qur'an, Surah al-Kahf :46 

5 'Ali al-Khafif, Abkam al-mu'amaliit a/-Shar'iyyah, 3rd Edition, Dar al-Fikr al-'ArabI, n.pp, n.d., p. 
25. 

6 However, according to I:Ianafi jurists the usufruct and right relating to property are not considered 
as property since they cannot be actually possessed. See al-Khafif, Al)kam a/-mu'amaliit al-Shar'iyyah, 
pp. 25-30. ; See also Shalabi, al-Madkhal, pp. 331-332. ; And see also 'Abd al-Karim Zaydan, al-
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In principle, the owner of the property has full legal authority to utilize and dispose his 

property as he wishes within the limit prescribed by the Sharz'ah.7 Except where there 

are legal hindrances that prevent its owner from carrying out the disposition such as 

the deficiency in legal capacity as in the case of minors or insane persons and other 

disabilities. 8 

A minor is one of the persons with limited capacity.9 This is of course due to age and 

its concomitant: physical weakness and mental immaturity. Accordingly, a minor who 

owns property is not allowed to dispose the property since he is incapable of 

managing it properly and cannot protect his own interest. 10 In other words, a minor is 

legally considered as an interdicted person (maJ;rjur). 11 As such, it is necessary to have 

someone else to act for him. Originally, the person who has legal authority (wiliiyah) 

over a minor's property is his father who is known in Islamic legal terminology as 

Madkhal Ii diriisat al-Sharf'ah al-Islamiyyah, 11th Edition, Mu'assasat al-Risalah, Beirut, 1410/1989, 
pp. 184-186. 

7 Zaydan, al-Madkhal, p. 206.; ShalabI, al-Madkhal, p. 373. 

8 Mu$fafa Al)mad al-Zarqa', al-Fiqh al-Islam, fl thawbihi a/-jadid, 10th Edition, Dar al-Fikr, 
Damascus, 1387/1968, Vol. I, p. 241. ; al-Khafif, Al;kam al-mu'amalat a/-Shar'iyyah, pp. 37-38. ; 
ShalabI, al-Madkhal, p. 339. 

9 For further detail see below pp. 89-91. 

10 See 'Ala' al-Din AbI Bakr ibn Mas'ud al-Kasani, Badii'i' al-$(lna'i'fi tartib al-Sharii'i', 2nd 
Edition, Dar al-Kutub al-'Ilmiyyah, Beirut, 1406/1986, Vol. 7, p. 169.; Qutub SaydI Ab.mad al-Dardir, 
al-Shari) al-$0ghir on the margin of Bu/ghat al-siilik, Dar al-Kutub al-'Hmiyyah, Beirut, 1415/1995, 
Vol. 3, p. 240. ; Mul)ammad al-ShirbinI al-Khant>, Mughni al-mu/Jtaj, Mu$tafa al-Babi al-I:Ialabi, 
Egypt, 1352/1933, Vol. 2, p. 165. ; Mani;;iir ibn Yiinus ibn Idris al-Bahiiti, Kashshaf al-qinii' 'an main 
al-iqnii', Dar al-Fikr, Beirut, 1402/1982, Vol. 3, p. 442.; See also Art. 957 of MAA. 

11 See Art. 941 of MAA. The same Art. defines interdiction as to restrain a particular person from 
dealing with his own property. 
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guardian (wa/f). 12 He is fully responsible for matters relating to the property of his 

minor children. 

However, a father may die before his children attained the age of puberty and are 

mature enough to act on their own behalf. He may also leave behind some property to 

his children. This fear is also addressed in the Qur 'iin, " Let those ( disposing of an 

estate) have the same fear in their minds as they would have for their own if they had 

left a helpless family behind."13 As such, Islam enjoins that a father should think 

about and provide for his children by appointing person -the wa$T mukhtiir- who can 

be entrusted with the protection and administration of his minor children's property 

till they are able to protect and manage it themselves. 

1.1.The objective of the study 

This study investigates and analyses rules governing the concept of al-wi$iiyah of 

Islamic law with special reference to al-wi,Jiiyah of a minor's property (al-wi,Jiiyah 'ala 

miil al-qii$ir). Such wi.Jiiyah mainly deals with the entrustment by a person to another 

person (hereinafter called wa$T mukhtiir) with the administration of property of his 

minor children after his death. 

The main objective of this study is to highlight this type of trust under Islamic law. 

The study also demonstrates that the concept of trust under Islamic law is not confined 

to charitable endowment (waqf) only, and similarly, the concept of guardianship of 

12 Al-Kasani, Badii'i' al-$anii 'i'fi tartib al-Sharii'i', Vol. 5, p. 155. ; al-Dardir, al-Shorb al-$aghfr, 
Vol. 3, p. 245. ; al-ShirbinI, Mughni al-mul;taj, Vol. 2, p. 173. ; al-Bahiiti, Kashshiif al-qina' t1n main 
al-iqna', Vol. 3, p. 446. 

13 AI-Qur'an, sorah al-Nisa' : 9 
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property does not only mean the protection of property of the persons who are without 

full legal capacity or incapable of managing their own property. In addition, the study 

is undertaken to examine the statutory provisions of Islamic law in Malaysia to 

consider their adequacy and the need, if any, for improvement. Lastly, it is as a 

response to the suggestion that has been made lately for the drafting of legislation 

relating to the Islamic law of trust other than charitable endowment (waqf). 14 It is 

hoped this study may contribute to that endeavour. 

1.2. Statement of problem 

The study examines and expounds the existence of the element of trust in al-wi$iiyah 

of a minor's property. The question is whether the concept of guardianship of property 

in Islamic law particularly al-wi$iiyah of a minor's property to be understood merely 

as a facility for protecting the interest or right of those who are without full legal 

capacity and incapable of managing their own affairs or it also to be understood as 

specialized trust within the general concept of trust. And consequentially, whether 

wa$f mukhtiir is to be considered as a trustee. 

In Malaysia, there are statutory provisions of Islamic law with regard to the 

guardianship of a minor's property but the law is general and does not deal specially 

with the guardianship of wa$i which is not very helpful. Some of the provisions 

merely lay down the general outline of the law which requires further interpretation 

and substantiation. As may be expected the legislation is also silent on many 

14 See Abdul Hamid bin Haji Mohammad, Bidang kuasa mahkamah sivil dalam pentadbiran harta 
amanah di Malaysia, Paper presented at Seminar Pentadbiran harta amanah orang-orang Islam di 
Malaysia organized by Jabatan Syariah dan Undang-undang, Akademi Pengajian Islam Universiti 
Malaya at Universiti Malaya Kuala Lumpur, JO November 2001, p. 12. 
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important issues: like the formation of wi$iiyah; the duty of wa$f; the scope of the 

power of wa$f; right of wa$f to remuneration; his liability and others. 

Thus, it is felt necessary to attempt a comprehensive compilation of law governing al

wi$iiyah of a minor's property, so that, it will be more clear and compatible with the 

present age, while offering solutions to certain problems relating to the subject in 

Malaysia. 

1.3. Hypothesis 

This study is based on the hypothesis that al-wi$iiyah of a minor's property is one of 

the means of creating a specific form of trust under Islamic law, and with the adequate 

written law provisions, Malaysia may provide a means to safeguarding the property or 

interest of minor children. 

1.4. Literature review 

The available literature on the law relating to al-wi$iiyah is numerous particularly the 

writings of classical Muslim jurists from different schools of law starting from the 

third century hijrah till the thirteenth century hijrah. 

Al-wi$iiyah of a minor's property is one of the topics contained in volumes of jiqh 

treatises. The subject has been discussed mainly under the book of wills (wa$iiyii). 

However, some of the issues relating to minor are discussed under the book of 

interdiction (a/-/Jajr) and scattered throughout the volumes. 
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The classical texts written by the I:Ianafi jurists for example, al-Mabsuf by al-SarakhsI 

(d.490H/I097A.D.), al-Hidayah by al-MarghinanI15 (d.593H/l 197A.D.), Tabyzn al

lfaqa 'iq by al-Zayla'I16 (d.743H/1343A.D.), Majma' al-Anhar by Damad AfandI17 

(d.1078H/1667A.D.) and Radd al-Mukhtar by lbn 'Abidin18 (d.1252H/1836A.D.) 

discuss many important issues relating to al-wi$iiyah under the chapter of wa$f in the 

book of will. The books discuss the formation of al-wi$iiyah and other issues 

including the condition of wa$f, the entrustment to more than one wa$f, the removal of 

wa$f and some of the powers of wa$f with respect the disposition of minor's property. 

The issue of minor, his disposition of property and the ending of the guardianship over 

his property have been discussed under the book of interdiction. The texts, however, 

do not explicitly provide the definition and the proof of the legality of al-wi$iiyah. 

They also do not outline in detail many important rules relating to the subject matter 

of entrustment and its condition, a person who can make an entrustment and his 

competency, the essential duty of wa$f and the detailed power of wa$f. Besides that, 

the issue of the right of wa$f to remuneration and his liability were not highlighted 

except in the writing of lbn 'Abidin where he also discusses some other issues relating 

15 AI-Hidiiyah is the commentary of Bidiiyat a/-Mubtadi of the same author. There are many 
commentaries on al-Hidiiyah such as, al-Baniiyah of Mubammad Mabmild ibn Abmad Badr al-Din al
'AynI died 855H/1451A.D.; Sharl; Fatl; al-Qadir of Kamal al-Din Mubammad ibn 'Abd al-Wahid al
SiwasI ibn al-Humam died 861 H/1457 A.D. and its complement (takmilah) Nat ii 'ij al-Afkiir ft Kash/ al
Rumuz wa al-Asriir of Shams al-Din Abmad ibn Qudir QadI Zadah AfandI died 988H/l 580A.D. 

16 The book is the commentary of Kanz al-Daqii 'iq of Imam AbI al-Barakat I:Iafiz al-Din 'Abd Allah 
ibn Ahmad al-Nasafi died 710 H/1310A.D. 

17 This book is the commentary of Multaqa al-Abl;ar of Ibrahim ibn Mubammad ibn lbrahim al
I:IalabI died 956H/1549A.D. 

18 The book is the commentary of al-Durr al-Mukhtiir of 'Ala' al-Din al-1:la~kafi died 
1088H/1677A.D. and al-Du" al-Mukhtar is the commentary of Tanwir al-Ab$iir wa Jiimi' al-Bi/Jiir of 
Mubammad ibn 'Abd Allah ibn Abmad al-TumurtashI died 1004H/1596A.D. See Abmad ibn 
Mubammad Na~Ir al-Din al-Naqib, al-Madhhab al-/-Janafi, Maktabat al-Rushd, al-Riya<;l, 1422/2001, 
Vol. 2, pp. 493-494 & 580. 
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to the role of the supervisor and the issue of dispute between wa,si and the ward or his 

family after the termination of al-wi${iyah relating to the disposition of wa,si. 

An important treatise of the l:lanafi school is the famous "al-Fatiiwa al

~lamgfriyyah"19 which is compiled by al-Shaykh Niiam and some of Muslim jurists 

of India in the early seventeenth century A.D.20 The treatise outlined many crucial 

rules on al-wi$iiyah. Besides the abovementioned issues, it also discusses specification 

of al-wi$iiyah, some of the essential duty of wa$f and the role of wa$f in administering 

minor's property. Nevertheless, as similar to the above treatises, it does not provide 

the definition of al-wi$iiyah and the proof of its legality. 

The other treatise of the I:Ianafi jurists on the subject is the work of al-Ustrushana 

(632H/1235 A.D.) with the title "Abkiim al-Sighar" where he has written exclusively 

on the issue of minor including al-wi${iyah. The text outlines many important issues 

on al-wi$iiyah such as, the condition of wa1~, the formation of al-wi$iiyah, scope of the 

power of wa,si and the issue of the supervision by the court of the wa$f in the 

disposition. However, the treatise does not provide detailed rules relating to the 

essential duty of wa\\'l and the termination of al-wi;,iiyah. Similarly, the definition of 

al-wi\'iiiyah and the proof of its legality were not provided. 

Another important treatise of the l.lanaff jurist on the subject is written by al.Jamali 

(921H/l515 A.D.) which entitles "Adab al-Aw$iya' ". The text wrote exclusively on 

the subject of al-wi;,iiyah. It emphasizes the role of wa~'f in administering a minor's 

19 It is also known as" al-Fatiiwa al-Hindiyyah". 

20 See Syed Hasan Amin, Islamic law in contemporary world: Introduction, glossary & 
bibliography, Royston Limited, Glasgow, I 985, p. 98. 
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