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ABSTRACT

This study examines rules governing al-wisayah in Islamic law with emphasis on the
management of a minor’s property. This is to demonstrate that the element of trust
exists in al-wisayah of a minor’s property, and the role of wasi mukhtar with respect
to a minor’s property as guardian is also as trustee. This study may contribute to the
application of the rules relating to the above element in present time. The statutory
provisions of Islamic law in Malaysia on the subject will also be examined to ascertain
whether such legislation is adequate as compared to, and in line with Islamic law as
propounded by Muslim jurists. This study is mainly a library study. It will discuss the
views of the Muslim jurists of the four well-known sunni schools of law, and
contemporary Muslim scholars. The study primarily examines the concept of al-
wisayah in general and the nature of the minor, his legal capacity particularly in
respect of disposition of property. It analyses the four essential elements of al-wisayah
in a minor’s property: testator, wasi, subject matter and formation. It also examines
the function of wasz in the administration of a minor’s property especially his duties,
powers, rights and liabilities; the issue of the control on wass in his dealing with a
minor’s property and his removal; the issue of the termination of al-wisayah and
wasi’s duty after its termination. The study predicated that al-wisayah of a minor’s
property is also a type of trust where the wasi mukhtar plays a significant role in
administering the minor’s property under his control. Islamic law in general has
provided comprehensive rules regarding to the subject and the statutory provisions of
Islamic law in Malaysia, it is suggested, will have to be read in light of Islamic law in

general.
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CHAPTER ONE

INTRODUCTION

1.0 Background of the study

Property is one of the basic necessities of life which is indispensable for human
being.! It is an important means of exchange and obtaining the necessities of life from
dwelling places, clothing, foodstuffs, medicines and so on.” Indeed, the property is
one of the ornaments (zinah) of life’ as the Qur’an clearly states, “Wealth and sons are

the allurements of the life of this world. 7*

Legally, property refers to everything that can be possessed and benefited as
according to the Shariah principle.’ It includes all types of corporeal matters (al-
ayan) and according to the majority of Muslim jurists, it also includes the usufructs
(al-manafi) and all rights that relating to property (al-fuqiq al-mutaallagah bi al-
mal) such as right of tenant over the rented property, right of passage (faq al-murir)

etc.6

! See Muhammad Mustaf4 Shalabi, al-Madkhal fi al-ta¥if bi al-figh al-Islami wa qawaid al-
milkiyyah wa al-uqid fihi, Dar al-Nahdah al-‘Arabiyyah, Beirut, 1403/1983, p. 329. ; Yusuf Hamid al-
‘Alim, al-Magqasid al- @mmah li al-Shariah al-Islamiyyah, 3" Edition, Dar al-Hadith, Cairo, 1417/1997,
p. 467. ; Rushdi Shahatah Abii Zayd, Shurit thubiit haq al-hadanah fi al-figh al-Islami wa qaniin al-
alwal al-shakhsiyyah: Dirasah muqaranah, Dar al-Fikr al-‘Arabi, Cairo, 1419/1999, p. 145.

2 Abi Zayd, p. 145.
* Shalabi, al-Madkhal, p. 329. ; al-‘Alim, p. 467. ; Aba Zayd, p. 145.
* Al-Qur’an, Siirah al-Kahf :46

5 ‘All al-Khafif, Afkam al-mu@malat al-SharSyyah, 3" Edition, Dar al-Fikr al-‘Arabi, n.pp, n.d., p.
25.

¢ However, according to HanafT jurists the usufruct and right relating to property are not considered
as property since they cannot be actually possessed. See al-Khafif, Afkam al-muGmalat al-Shar tyyah,
pp. 25-30. ; See also Shalabi, al-Madkhal, pp. 331-332. ; And see also ‘Abd al-Karim Zaydan, al-




In principle, the owner of the property has full legal authority to utilize and dispose his
property as he wishes within the limit prescribed by the Shariah.” Except where there
are legal hindrances that prevent its owner from carrying out the disposition such as
the deficiency in legal capacity as in the case of minors or insane persons and other

disabilities.?

A minor is one of the persons with limited capacity.’ This is of course due to age and
its concomitant: physical weakness and mental immaturity. Accordingly, a minor who
owns property is not allowed to dispose the property since he is incapable of
managing it properly and cannot protect his own interest. '° In other words, a minor is
legally considered as an interdicted person (malyir).!' As such, it is necessary to have
someone else to act for him. Originally, the person who has legal authority (wilayah)

over a minor’s property is his father who is known in Islamic legal terminology as

Madkhal Ii dirasat al-Shariah al-Islamiyyah, 11" Edition, Mu’assasat al-Risalah, Beirut, 1410/1989,
pp. 184-186.

7 Zaydan, al-Madkhal, p. 206. ; Shalabi, al-Madkhal, p. 373.

8 Mustafi Ahmad al-Zarqa’, al-Figh al-Islam?t fi thawbihi al-jadid, 10" Edition, Dar al-Fikr,
Damascus, 1387/1968, Vol. 1, p. 241. ; al-Khafif, 4pkam al-mu@malat al-Sharfyyah, pp. 37-38. ;
Shalabi, al-Madkhal, p. 339.

? For further detail see below pp. 89-91.

' See ‘Ala’ al-Din AbT Bakr ibn Mas'id al-Kasani, Bada'i* al-sana’i* fi tartib al-Shara’i*, 2™
Edition, Dar al-Kutub al-‘1lmiyyah, Beirut, 1406/1986, Vol. 7, p. 169. ; Qutub Saydi Ahmad al-Dardir,
al-Sharh al-saghir on the margin of Bulghat al-salik, Dar al-Kutub al-'1lmiyyah, Beirut, 1415/1995,
Vol. 3, p. 240. ; Muhammad al-Shirbini al-Khatib, Mughni al-mulz3j, Mustafd al-Babi al-Halabi,
Egypt, 1352/1933, Vol. 2, p. 165. ; Mansir ibn Yinus ibn Idris al-Bahuti, Kashsh3f al-qina‘ an mam
al-igna’, Dar al-Fikr, Beirut, 1402/1982, Vol. 3, p. 442.; See also Art. 957 of MAA.

" See Art. 941 of MAA. The same Art. defines interdiction as to restrain a particular person from
dealing with his own property.



guardian (walf)."> He is fully responsible for matters relating to the property of his

minor children.

However, a father may die before his children attained the age of puberty and are
mature enough to act on their own behalf. He may also leave behind some property to
his children. This fear is also addressed in the Qur’an, “ Let those (disposing of an
estate) have the same fear in their minds as they would have for their own if they had
left a helpless family behind.”>  As such, Islam enjoins that a father should think
about and provide for his children by appointing person -the wasi mukhtar- who can
be entrusted with the protection and administration of his minor children’s property

till they are able to protect and manage it themselves.

1.1.The objective of the study

This study investigates and analyses rules governing the concept of al-wisayah of
Islamic law with special reference to al-wisayah of a minor’s property (al-wisayah ald
mal al-qasir). Such wisayah mainly deals with the entrustment by a person to another
person (hereinafter called wast mukhtar) with the administration of property of his

minor children after his death.

The main objective of this study is to highlight this type of trust under Islamic law.
The study also demonstrates that the concept of trust under Islamic law is not confined

to charitable endowment (wagqf) only, and similarly, the concept of guardianship of

12 Al-K asani, Bada'i*al-sand "i‘fi tartib al-Shar3'i‘, Vol. 5, p. 155. ; al-Dardir, al-Sharh al-saghir,
Vol. 3, p. 245. ; al-Shirbini, Mughni al-muledj, Vol. 2, p. 173. ; al-Bahuti, Kashshaf al-qina‘ an matn
al-igna‘, Vol. 3, p. 446.

13 Al-Qur’an, Sirah al-Nisa’ : 9




property does not only mean the protection of property of the persons who are without
full legal capacity or incapable of managing their own property. In addition, the study
is undertaken to examine the statutory provisions of Islamic law in Malaysia to
consider their adequacy and the need, if any, for improvement. Lastly, it is as a
response to the suggestion that has been made lately for the drafting of legislation
relating to the Islamic law of trust other than charitable endowment (wagf).'* It is

hoped this study may contribute to that endeavour.

1.2. Statement of problem

The study examines and expounds the existence of the element of trust in al-wisayah
of a minor’s property. The question is whether the concept of guardianship of property
in Islamic law particularly al-wisayah of a minor’s property to be understood merely
as a facility for protecting the interest or right of those who are without full legal
capacity and incapable of managing their own affairs or it also to be understood as
specialized trust within the general concept of trust. And consequentially, whether

wasi mukhtar is to be considered as a trustee.

In Malaysia, there are statutory provisions of Islamic law with regard to the
guardianship of a minor’s property but the law is general and does not deal specially
with the guardianship of wasi which is not very helpful. Some of the provisions
merely lay down the general outline of the law which requires further interpretation

and substantiation. As may be expected the legislation is also silent on many

'* See Abdul Hamid bin Haji Mohammad, Bidang kuasa mahkamah sivil dalam pentadbiran harta
amanah di Malaysia, Paper presented at Seminar Pentadbiran harta amanah orang-orang Islam di
Malaysia organized by Jabatan Syariah dan Undang-undang, Akademi Pengajian Islam Universiti
Malaya at Universiti Malaya Kuala Lumpur, 10 November 2001, p. 12.



important issues: like the formation of wisayah; the duty of wast; the scope of the

power of wasT; right of wast to remuneration; his liability and others.

Thus, it is felt necessary to attempt a comprehensive compilation of law governing al-
wisayah of a minor’s property, so that, it will be more clear and compatible with the
present age, while offering solutions to certain problems relating to the subject in

Malaysia.

1.3. Hypothesis

This study is based on the hypothesis that al-wisayah of a minor’s property is one of
the means of creating a specific form of trust under Islamic law, and with the adequate
written law provisions, Malaysia may provide a means to safeguarding the property or

interest of minor children.

1.4. Literature review
The available literature on the law relating to al-wisayah is numerous particularly the
writings of classical Muslim jurists from different schools of law starting from the

third century hijrah till the thirteenth century hijrah.

Al-wisayah of a minor’s property is one of the topics contained in volumes of figh
treatises. The subject has been discussed mainly under the book of wills (wasaya).
However, some of the issues relating to minor are discussed under the book of

interdiction (al-fajr) and scattered throughout the volumes.



The classical texts written by the Hanafi jurists for example, al-Mabsiit by al-Sarakhsi
(d.490H/1097A.D.), al-Hidayah by al-Marghinani'® (d.593H/1197A.D.), Tabyin al-
Hagqa'’ig by al-ZaylaT'® (d.743H/1343A.D.), Majma*‘ al-Anhar by Damad Afandi'’
(d.1078H/1667A.D.) and Radd al-Mukhtar by Ibn ‘Abidin'® (d.1252H/1836A.D.)
discuss many important issues relating to al-wisayah under the chapter of wasi in the
book of will. The books discuss the formation of al-wisayah and other issues
including the condition of wasi, the entrustment to more than one wasi, the removal of
wasi and some of the powers of was? with respect the disposition of minor’s propeﬁy.
The issue of minor, his disposition of property and the ending of the guardianship over
his property have been discussed under the book of interdiction. The texts, however,
do not explicitly provide the definition and the proof of the legality of al-wisayah.
They also do not outline in detail many important rules relating to the subject matter
of entrustment and its condition, a person who can make an entrustment and his
competency, the essential duty of was? and the detailed power of wagi. Besides that,
the issue of the right of wasi to remuneration and his liability were not highlighted

except in the writing of Ibn ‘Abidin where he also discusses some other issues relating

15 Al-Hidayah is the commentary of Bidayat al-Mubtadi of the same author. There are many
commentaries on al-Hidayah such as, al-Banayah of Muhammad Mahmiid ibn Ahmad Badr al-Din al-
‘Ayni died 855H/1451A.D. ; Sharh Fath al-Qadir of Kamal al-Din Muhammad ibn ‘Abd al-Wizhid al-
SiwasT ibn al-Humam died 861H/1457A.D. and its complement (takmilah) Nata'ij al-Afkar fi Kashf al-
Rumiiz wa al-Asrar of Shams al-Din Ahmad ibn Qiidir Qadi Zadah Afandi died 988H/1580A.D.

'8 The book is the commentary of Kanz al-Daga’iq of Imam Abf al-Barakat Hafiz al-Din ‘Abd Allah
ibn Ahmad al-Nasafi died 710 H/1310A.D.

17 This book is the commentary of Multag4 al-Abfhar of Tbrahim ibn Muhammad ibn Ibrahim al-
HalabT died 956H/1549A.D.

8 The book is the commentary of al-Durr al-Mukhtar of °‘Ala’ al-Din al-Haskaft died
1088H/1677A.D. and al-Durr al-Mukhtar is the commentary of Tanwir al-Absar wa Jami*al-Bihar of
Muhammad ibn ‘Abd Allah ibn Ahmad al-Tumurtashi died 1004H/1596A.D. See Ahmad ibn
Muhammad Nasir al-Din al-Naqib, al-Madhhab al-Hanafi, Maktabat al-Rushd, al-Riyad, 1422/2001,
Vol. 2, pp. 493-494 & 580.



to the role of the supervisor and the issue of dispute between wasi and the ward or his

family after the termination of al-wisayah relating to the disposition of wasgi.

An important treatise of the Hanafi school is the famous “al-Fatawd al-
Alamgiriyyah”" which is compiled by al-Shaykh Nizam and some of Muslim jurists
of India in the early seventeenth century A.D.2° The treatise outlined many crucial
rules on al-wisayah. Besides the abovementioned issues, it also discusses specification
of al-wisayah, some of the essential duty of wast and the role of wasi in administering
minor’s property. Nevertheless, as similar to the above treatises, it does not provide

the definition of al-wisayah and the proof of its legality.

The other treatise of the Hanafl jurists on the subject is the work of al-Ustriishana
(632H/1235 A.D.) with the title “Ahkam al-Sighar” where he has written exclusively
on the issue of minor including al-wisayah. The text outlines many important issues
on al-wisayah such as, the condition of wasi, the formation of al-wisayah, scope of the
power of wasi and the issue of the supervision by the court of the wasl in the
disposition. However, the treatise does not provide detailed rules relating to the
essential duty of wagt and the termination of al-wisayah. Similarly, the definition of

al-wisayah and the proof of its legality were not provided.

Another important treatise of the Ilanaff jurist on the subject is written by al-Jamalt
(921H/1515 A.D.) which entitles “Adab al-Awsiya’ ”. The text wrote exclusively on

the subject of al-wisayah. It emphasizes the role of wasi in administering a minor’s

" It is also known as * al-Fataw4 al-Hindiyyah”.

? See Syed Hasan Amin, Islamic law in contemporary world: Introduction, glossary &
bibliography, Royston Limited, Glasgow, 1985, p. 98.





