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ABSTRACT

Despite the inclusion of special treatment and exception provisions in the Doha Round
and the WTO agreements, the ambiguity of the implementation of these principles are
rendered ineffective at some instances. There is a durable practice of decision making
so-called “by consensus” by WTO, but in reality rich countries exercise immoderate
influence within the body. Afghanistan as an LDC country became the 164" country to
be part of WTO. However, it is uncertain how much the country could reap benefit from
this membership. Thus, the objective of this research is to evaluate the efficiency of
WTO’s present set up and its SDT provisions towards LDCs, mainly Afghanistan.
Likewise, this research aims to examine Afghanistan’s legal and institutional challenges
that serve as a barrier to trade and the needed reforms. This research is founded on
doctrinal and non-doctrinal (empirical) research methodologies. The former is largely
dependent on primary and secondary sources of WTO, textbook analysis, content
analysis and reports of International Organisations while the latter is based on in-depth
and semi-structured interviews. Currently, Afghanistan’s legal and regulatory
frameworks and enforcement mechanisms is at a terrible shape. Much of the
frameworks needed for the encouragement and protection of private investment is still
not in place. Its three overlapping systems Sharia (Islamic Law), Shura (traditional law
and practice), and the formal legal system instituted under the 2004 Constitution can be
confusing, to both investors and legal professionals, thus driving away the investors
from Afghanistan. As the membership of WTO is expected to generally have a positive
impact on Afghanistan, this prospect can also be hindered by severe institutional and
legal weaknesses caused by Constitutional frameworks in forming executive, judiciary
and legislature as well as weak institutional frameworks for the organs in charge of
trade. Hence, there is a need for extensive reforms in institutional and legal frameworks

of Afghanistan.
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CHAPTER ONE
INTRODUCTION

1.1 BACKGROUND OF THE STUDY

Globalisation has been introduced and ruled the world ever since 19" century,
specifically in post-cold war era. Globalisation phenomenon can also be traced back to
as early as 1700s as part of international trade. Thus, this phenomenon led to
specialisation in international trade in the field of exchange of services, resources and
goods.!

Globalisation is like a deeply rooted tradition. A product produced in an
unknown part of the world now could easily be found in any market in the globe. This
resulted in the harmonisation of economies and led to the establishment of World Trade
Organisation (WTO). WTO is one of the international bodies in charge of trade with
the highest power, aimed to uphold commercial interests.>

As WTO was first setup in 1995, only a handful could recognize the importance
of this incident. This might partially be due to the establishment of WTO that followed
years of neoliberal policies, as can be seen from deregulation as well as investment and
trade barriers removal. Albeit seen to be strengthening the system, which was primarily
initiated under the General Agreement on Tariff and Trade (GATT) in 1947, WTO was
seen to be final phase of a continuous evolution as an alternative to the start of

something fundamentally new.3

1 G A Solanki, “Globalisation and Role of WTO in Promoting Free International Trade,” Journal of
Humanities and Social Science, vol 3, no. 1 (2012): 11-14. See also generally Anthony Giddens,
“Globalisation,” in Sociology of Globalisation, (Routledge, 2018), 19-26; Ulrich Beck, What Is
Globalisation?, (John Wiley & Sons, 2018); Jan Aart Scholte, Globalisation: A Critical Introduction,
(Macmillan International Higher Education, 2005).

2 Solanki, 11-14.

3 Sarah Joseph, Blame It on the WTO: A Human Rights Critique, (Oxford University Press, 2013), 1.
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Among the objectives of WTO is to reduce regulatory barriers for conducting
business across borders, which does not translate literally to eliminate all barriers even
though it is, at most cases. The Schedules record commitments concerning remaining
barriers, together with commitments to gradually remove a barrier leading to ‘duty-free’
treatment of imported goods. WTO rules tried to ensure that the remaining barriers are
at least transparent and that further reduction may be negotiated by the respective
governments. These objectives of WTO are attended by the Schedules through defining
customs duties’ upper limit for every imported product, as well as by providing fixed
opportunities for foreign services suppliers. These actions will indicate where the
exporters and importers stand.*

There are various reasons behind the governments’ intentions in joining the
WTO, and the main cause is not necessarily higher shares of world trade or improved
access to foreign markets. Mostly, business community members as well as government
officials would say; ‘We joined the WTO because membership is the “gold standard”
for modern policy.” As part of development strategies, not only reforming and fast
emerging economies but also small, deprived and remote countries with scarce
resources struggle to join WTO. This is because the membership of WTO demonstrates
the economic capability of a country, which has achieved administrative and policy
control, and it is capable of dealing with the most powerful economies and the rest of
the world on equal basis.

WTO concessions are often observed and described as being ‘locked in’ or to
the ‘ratchet effect” of binding, when one is in WTO, one’s status cannot be withdrawn

or reversed, or not without compensation to the least. Fixed costs, including taxes on

4WTO Secretariat, A Handbook on Reading WTO Goods and Services Schedules, (Cambridge University
Press, 2009), 2.
® 1bid, 14.
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imported goods and other barriers to market entry, are preferred to be lowered for
businesses. WTO compliance is believed to strengthen national institutions and may
help in achieving security of property rights e.g. business investments that will define
successful economies.®

In order to benefit from the UN’s Second Development Decade Strategy, a
category of structurally very poor countries called least developed countries (LDCs)
was developed by the United Nations in the 1970s. Classification criteria was developed
by the UN’s Committee.” The current UN definition of an LDC is based on three
criteria:

1. Income-generating capacity — based on a three-year average estimate
of Gross National Income (GNI) per capita (under $905 for inclusion,
above $1,086 for graduation);

2. Human Assets Index (HAI) — reflecting human development based
on indicators of: ‘(a) health and nutrition, measured by (i) percentage
of the population undernourished and (ii) under-five child mortality
rate; and (b) education, measured by: (i) gross secondary school
enrolment ratio and (ii) adult literacy rate.’

3. Economic Vulnerability Index (EVI) — designed to measure the risk
to development posed by exogenous shocks, and is based on an
average of the seven following indicators: ‘(a) population size; (b)
remoteness; (c) merchandize export concentration; (d) share of
agriculture, forestry and fisheries in Gross Domestic Product (GDP);
(e) homelessness owing to natural disasters; (f) instability of
agricultural production and (g) instability of exports of goods and
services.’8

Members of WTO must abide by the WTO agreements as they are legally
binding. Unfortunately, applying WTO rules equally to all members is not easy and

practical as their development stages differ. For developing and least developed

& Bernard M Hoekman, Aaditya Mattoo, and Philip English, Development, Trade, and the WTO: A
Handbook, vol. 1 (World Bank Publications, 2002), 524.

" Helen Hawthorne, Least Developed Countries and the WTO: Special Treatment in Trade, (Palgrave
Macmillan, 2013), 5.

8 UN Office of the High Representative for the Least Developed Countries, Landlocked Developing
Countries and Small Island Developing States, “Criteria for Identification and Graduation of LDCs,”
http://unohrlls.org/about-ldcs/criteria-for-ldcs/ (accessed 20 August, 2018).
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countries, allowing flexibility and extra preferences of trade policy disciplines in
accomplishing each development objectives are required. Thus, application of different
policies and approaches towards developing and least developed countries are

manifested in the notion of ‘Special and Differential Treatment’ (SDT).®

The special provisions include:
I. Longer time periods for instigating Agreements and commitments;

ii. Measures for developing countries to increase trading opportunities;
iii. Provisions requiring all WTO members to safeguard the trade interests of
developing countries;
iv. Support to help developing countries build the capacity to carry out WTO work,
handle disputes, and implement technical standards; and
v. Provisions related to least-developed country (LDC) Members.*°
Thus, non-reciprocal trade preferences and provisions in the GATT/WTO that
allow LDCs greater leeway to retain or use protectionist policies are two of the central
planks of so-called special and differential treatment (SDT) in the multilateral trading
system.!
In 2004, Afghanistan as one of the poorest countries in the world first requested
for the membership of WTO. Despite its abundant mineral resources including iron,
copper and chromium as well as precious stones, investments are discouraged due to

widespread and continuous security concerns. According to Afghan officials, the WTO

® Akiko Yanai, “Rethinking Special and Differential Treatment in the WTO,” Institute of Developing
Economies, vol. 2, no. 436 (2013), 1.

1 World Trade Organisation, “Special and Differential Treatment Provisions,”
https://www.wto.org/english/tratop_e/devel_e/dev_special_differential _provisions_e.htm (accessed 20
August, 2018).

11 Bernard Hoekman and Caglar Ozden, “Trade Preferences and Differential Treatment of Developing
Countries: A Selective  Survey,” World Bank Policy Research Working Paper,
http://documents.worldbank.org/curated/en/591041468166772176/pdf/wps3566.pdf ~ (accessed 12
January, 2017).
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membership will aid the country to “strengthen its rule of law, establish transparency
and lay the foundations for healthy economic growth.” Siamuden Pasarly, Director for
public relations at the Afghanistan Chamber of Commerce and Industries commented,
“The World Trade Organisation gives us the opportunity to bring reforms in the trade
sector. It is also very important for business and transit.”*?

Afghanistan faces major development challenges after continuous war for
almost three decades. The conflict’s aftermath left a huge pile of debt to the citizen of
Afghanistan and the incumbent administration in 2001. From 1996 onwards, the
Taliban dominated the political scene and caused the country to move backwards in
every aspect. The aftereffects of war, the decapitation of state’s primary institutions and
a gravely war torn economy resulted in a large scale illiteracy, national ill health,
absolute poverty level, and total disintegration of gender equity.** Poverty has actually
escalated albeit receiving aid of hundreds of billions dollars. In addition, 95% of today’s

development budget of the country relies heavily upon donor aid.*

1.2 STATEMENT OF THE PROBLEM

Despite the inclusion of special treatment and exception provisions in the Doha Round
and WTO agreements, there has been no significant research on the role of LDCs in the
WTO. Academic writers generally preferred to look at the developing countries within

WTO instead. Similarly, there are also no scholarly writings and exhaustive researches

2 Shamil Shams, “Will WTO Membership Help Improve Afghanistan’s FEconomy?,”
https://www.dw.com/en/will-wto-membership-help-improve-afghanistans-economy/a-19437115
(accessed 15 June, 2017).
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National Development Strategy 1387 - 1391 (2008 - 2013),”
http://www.af.undp.org/content/dam/afghanistan/docs/ANDS_Full_Eng.pdf (accessed 20 August,
2018).

14 Dag Hammarskjold Foundation, “Implementing Agenda 2030 — Priorities and Challenges for
AfghanistanNo Title,” http://www.daghammarskjold.se/event/implementing-agenda-2030-priorities-
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about the roles that WTO can play in Afghanistan. Despite recent developments in
Afghanistan, the legal and institutional frameworks of Afghanistan concerning trade is
at a terrible shape.

WTO is officially a member-driven ‘one-country one-vote organisation’. In
reality, there is a durable practice of decision making so-called “by consensus”, but rich
countries exercise immoderate influence within the body. These rich countries are
represented by large staffs of lawyers, trade specialists and expert negotiating team in
Geneva while some of the world’s least developing countries could not even participate
at all. Hence, trade policies are developed in such a way that encompass the rich
countries’ interests.*®

In additions, SDT principles were created to assist the developing and least
developed countries for their integration in the global economy. Regardless of the
presence of these SDT provisions, its effectiveness is still ambiguous. This problem
also led to the ambiguity of the implementation of these principles rendering the
principle ineffective at some instances.®

Afghanistan as a least developed country became the 164" country to be part of
WTO; the membership is anticipated to bestow benefits including entrance to global
supply chains and new markets. However, it is also ambiguous how much the country
could reap benefit from these newly found opportunities.

Afghanistan suffers from endemic institutional challenges at every level i.e.

executive, legislature and judiciary that serve as a barrier to trade. Lack of separation of

5 Richard Blackhurst, “Reforming WTO Decision Making: Lessons from Singapore and Seattle,”
Routledge Studies in International Business and the World Economy, vol. 24 (2001): 295-310.

16 Uche Ewelukwa Ofodile, “The ‘New’ Development Agenda: Challenges to Operationalizing Special
and Differential Treatment,” in Proceedings of the ASIL Annual Meeting, vol. 103 (Cambridge University
Press, 2009), 423-27; Jean-Marie Paugam, Reviving the Special and Differential Treatment of
Developing Countries in International Trade: The Twin Challenges of Preference Erosion and
Differentiation of Developing Countries (Ifri, 2006).
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power between the organs caused by the Constitution and constitutional
misinterpretation, weak rule of law implementation, lack of efficiency in the Ministry
and organs in charge of trade and a weak judiciary with a frail dispute settlement
capacity have caused serious challenges for Afghanistan’s investment prospect.
Moreover, Afghanistan’s legal and regulatory frameworks and enforcement
mechanisms is still at its infancy stage. Much of the frameworks needed for the
encouragement and protection of private investment is still not in place. Its three
overlapping systems Sharia (Islamic Law), Shura (traditional law and practice), and the
formal legal system instituted under the 2004 Constitution can be confusing to both
investors and legal professionals. Moreover, the application of the law is compromised

by corruption.

1.3 RESEARCH QUESTIONS

This research aims to answer the following questions:

1. Is the present set up of the WTO and the rules contained in WTO Agreements
are efficient to assist LDCs and Afghanistan to achieve economic development?

2. Whether Special and Preferential Treatment are effective in assisting LDCs and
Afghanistan to achieve economic development?

3. Isthe WTO membership beneficial for Afghanistan as a least developed country
and what are the best practices that lessons can be learned from?

4. What are the institutional challenges that serve as a barrier to trade in
Afghanistan as a WTO member and what are the needed institutional reforms?

5. What are the legal challenges that serve as a barrier to trade in Afghanistan and

what are the needed legal reforms?
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