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ABSTRACT 

The trade union recognition process is a pre-requisite to the collective bargaining 

action of a trade union. The recognition process is important to ascertain the 

competency of the trade union and the acceptance of the trade union members to 

represent them in the collective bargaining action with the employer. However, the 

ambiguities of the existing legislations and the trade union recognition process in 

Malaysia are currently depriving the workers of their rights to negotiate for better 

working conditions. Hence, the objectives of this study are; to explore the current 

legal framework and policies of the government on the trade union recognition 

process in Malaysia and to identify the weaknesses in the system; to examine the 

relevant laws governing the trade unions internationally and the best practices of 

recognition process from other countries to be adopted by the Malaysian government 

in order to ease the recognition process and to recommend a reform to the recognition 

process in Malaysia. The present study analysed the laws and practices concerning the 

trade union recognition process in Malaysia. The study is conducted using a 

qualitative method. The qualitative method applies the traditional legal approach by 

analysing and critically evaluating the available literature and views of the industrial 

practitioners on the legal framework of the trade union recognition process. The 

findings in this research identifies the weaknesses and lacunas in the provisions 

governing the trade union recognition process under the Industrial Relations Act 1967 

and the Industrial Relations Regulations 2009 of Malaysia. These weaknesses and 

lacunas can be overcome through a series of reformation made to the recognition 

procedures under the Industrial Relations Act 1967 and the Industrial Relations 

Regulations 2009. Therefore, the reform of the trade union recognition process is 

necessary to benefit the trade unions, particularly for the trade unions to experience a 

better trade union recognition mechanism and indirectly to ease the path to collective 

bargaining action. 
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 خلاصة البحث
ABSTRACT IN ARABIC 

اىجَاعُت  اىَفاوضاثعَيُت الاعتزاف باىْقاباث اىعَاىُت شزط أساس فٍ 

فٍ  هٌها تَثُيئٍهَت ىيتأمذ ٍِ مفاءة اىْقابت وقبىه أعضا ذ  ع  ىيْقابت، وت  

، وىنِ؛ هْاك غَىض فٍ اىجَاعُت ٍع صادب اىعَو اىَفاوضاث

، ٍَا َذزً اىعَاه عَيُت الاعتزاف اىْقابٍ فٍ ٍاىُزَااىتشزَعاث اىذاىُت و

 ُه؛عيو فٍ ٍاىُزَا ٍِ دقىقهٌ فٍ اىتفاوض ٍِ أجو ظزوف عَو أفضو،

فٍ إىً استنشاف الإطار اىقاّىٍّ اىذاىٍ وسُاساث اىذنىٍت اىبذث هذف َ

اىضعف فٍ ٍناٍِ وتذذَذ  ،عَيُت الاعتزاف باىْقاباث اىعَاىُت فٍ ٍاىُزَا

ٌ  ،است اىقىاُِّ اىَْظَت ىيْقاباث عيً اىصعُذ اىذوىٍاىْظاً، ودر وتذز ِّ

َنِ ىيذنىٍت َ  أفضو ٍَارساث عَيُاث الاعتزاف فٍ اىبيذاُ الأخزي اىتٍ 

ا اىتىصُت بإجزاء تُسُز عَيُت الاعتزاف، وأَض  ىاىَاىُزَت اتباعها 

 تْاوه اىبذث ، وقذفٍ ٍاىُزَاباىْقاباث اىعَاىُت إصلاداث ىعَيُت الاعتزاف 

واست خذً عَيُت الاعتزاف اىْقابٍ فٍ ٍاىُزَا، فٍ اىقىاُِّ واىََارساث 

طت تذيُو اىَقالاث اىَْهج اىقاّىٍّ اىتقيُذٌ بىسفٍ ااىْىعٍ اىبذث 

الإطار اىقاّىٍّ ها فَُا َتعيق بوالأفنار اىَتادت ىيََارسُِ اىتجارَُِ وتقَُُ

اىضعف ٍناٍِ ائج ْتاىدث دذ   ، وقذىعَيُت الاعتزاف باىْقاباث اىعَاىُت

واىثغزاث فٍ الأدناً اىتٍ تذنٌ عَيُت الاعتزاف باىْقاباث اىعَاىُت بَىجب 

وىىائخ اىعلاقاث اىصْاعُت ىعاً  ،7691قاّىُ اىعلاقاث اىصْاعُت ىعاً 

واىثغزاث ٍِ خلاه تيل اىَناٍِ ََنِ اىتغيب عيً و ،فٍ ٍاىُزَا 9006

ُِ قاّىّاىعتزاف فٍ إطار سيسيت ٍِ الإصلاداث اىَذخيت عيً إجزاءاث الا

 ؛إصلاح عَيُت الاعتزاف باىْقابت ضزورٌ ىَصيذت اىْقاباثف اىَذمىرَِ،

وىتُسُز اىطزَق إىً إجزاءاث  ،ىتذصو عيً أفضو عَيُت اعتزاف

ا اىجَاعُت اىَفاوضاث   .غُز ٍباشزتُسُز 
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CHAPTER ONE 

INTRODUCTION 

1.1  BACKGROUND OF THE STUDY 

A trade union is an association of workers formed to protect the rights and interests of 

the workers at the workplace. Most democratic countries appreciate the role of the 

trade union by allowing them to exercise their rights and freedom. One of the rights of 

the trade union is to bargain with the employer for better terms and conditions in the 

workers‘ employment contracts. This takes place in the form of collective bargaining. 

However, before a trade union can represent the workers in the collective bargaining 

process, the trade union must obtain recognition. 

In Malaysia, trade unions must be registered in order for them to enjoy their 

rights and powers. One of the rights of trade unions that is allowed by the Malaysian 

government is the right to negotiate with their employers in the form of collective 

agreements. However, Malaysian trade unions have been struggling to participate in 

the collective bargaining action with their employers because of the difficulties posed 

by the recognition process in Malaysia. This is because despite the trade union being 

legally registered, the registration per se means nothing until the trade union has 

obtained recognition from the employer. The recognition process is a serious issue, as 

the current legal framework is inadequate for the key players in Malaysian industrial 

relations to enjoy a fair and expedient process. With the plethora of cases of anti-

union practices by employers to prevent the trade union movement, trade unions in 

Malaysia are currently deprived of their rights to collective bargaining. 
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1.2  STATEMENT OF THE PROBLEM 

Trade unions are currently facing a great challenge in obtaining recognition from 

employers in order to participate in the collective bargaining action. Recognition 

claim applications by trade unions are often rejected by employers or not ordered by 

the Minister on various grounds. This is because the trade union is often perceived by 

the employer and the government as responsible for reducing a country‘s economic 

competitiveness in the global market.
1
 The statistic of recognition claims made by the 

trade union in Malaysia will be described as follows: 

 

Table 1.1: Statistic of Recognition Claims in Malaysia (2012-2016)
2
 

  
Outcome  2012 2013 2014 2015 2016 

Recognition granted voluntarily by the employer 10 9 15 6 2 

Recognition granted by Minister‘s decision 29 30 25 18 17 

Recognition not ordered by Minister 25 15 29 30 17 

Recognition rejected/withdrawn/ 
union not eligible/fault 

43 43 40 51 32 

 

 

 

Table 1.1 shows that between 2012 and 2016 the number of recognition claims 

being awarded to trade unions in Malaysia has dropped. Only two employers agreed to 

recognise the trade union in 2016 and in the same year, it is recorded that the Minister 

had awarded recognition to only seventeen applications, which is the lowest number 

of recognition claims given by the Minister to the trade union in five years.
3
 Besides 

that, a decline in the number of recognition claims applications made by the trade 

union is also observed. Recognition claims applications had dropped to 68 in 2016 

                                                
1 Nagiah Ramasamy, ―Perceived Barriers to Trade Unionism in Malaysia,‖ (Ph.D. thesis, University  

  Putra Malaysia,2010), 123-126. 
2 ―Statistic and Key Indicators‖, Department of Industrial Relations, Malaysia, http://jpp.mohr.gov.my/ 

sumber/penerbitan (accessed 3 January, 2016). 
3 Siti Suraya and et al, ―Trade Union Recognition in Malaysia: Legal Issues‖, UUMJLS, vol.9, (2018): 

27-30. 

http://jpp.mohr.gov.my/%20sumber/penerbitan
http://jpp.mohr.gov.my/%20sumber/penerbitan
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from 105 applications in 2015. Based on the above statistic, it can be seen that the 

only in few cases where the trade unions had successfully be recognised. The 

recognition process of the trade union has therefore become the main obstacles for the 

trade union to enjoy their right to collective bargaining. This can be seen by the 

declining number of collective agreement that has been given cognizance in Malaysia 

as in the following table. 

 

Table 1.2: Statistic of Collective Agreements in Malaysia (2015-2018)
4
 

 

Year 2015 2016 2017 2018 

Collective Agreement that has been 

cognizance by the Industrial Court  

267 308 226 166 

The number of workers covered 

under the Collective Agreement 

121,470 133,753 60,593 32,543 

 

 

 

Despite the fact that freedom of association is guaranteed under the Article 10 

of the Federal Constitution of Malaysia, the Federal Constitution has posed a 

limitation to the freedom of association when it relates to labour
5
. As a result, various 

restrictions have been imposed on the trade union‘s exercise of rights. In the context 

of the recognition process of trade union, the restrictions can be seen when the trade 

unions are subjected to a lengthy and complex recognition procedure. According to 

the existing legislations, it takes minimum period of nine months to settle a 

recognition claim by the trade union.
6
 However, in majority of the recognition claims 

cases, it took one to two years to settle.
7
  These unnecessary delays resulting from the 

                                                
4 ―Statistic and Key Indicators‖, Department of Industrial Relations, Malaysia, http://jpp.mohr.gov.my/ 

sumber/penerbitan (accessed 3 January, 2016). 
5 Article 10(3) of the Federal Constitution.  
6 According to the maximum period stated under the procedures of Industrial Rules and Regulations 

2009. 
7 This issue shall be discussed in Chapter Six. 
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existing practices of the trade union recognition process has deprived the trade union 

in Malaysia from enjoying their rights to collective bargaining with the employer. 

Another factor that is hindering the trade union‘s right to participate in the 

collective bargaining action is the anti-union tactics in the recognition process. 

Unsuccessful recognition claims are often caused by the application of capitalist 

principles by the government and employers against the trade unions. These anti-

union practices of the employers are visibly rampant when trade unions submit their 

recognition applications, as the employers are reluctant to bargain with their workers. 

Among the employer‘s anti-union practices to avoid successful recognition of the 

trade union are threats to dismiss the trade union members, dismissal of trade union 

members, restructuring the company resulting in the retrenchment of the union 

members, transferring the workers into a subsidiary company where there isn‘t any 

work available, offering promotions to the trade union members resulting in their 

disqualification as trade union members, forcing the union members to resign their 

union membership, repeatedly filing for judicial reviews against the applications and 

establishing an in-house union with the motive of disqualifying the trade union.  

In one instance, since 2003, one employer known as Sabah Forest Industries 

has consistently filed for judicial reviews on various grounds in its attempt to avoid 

the recognition claim made by the trade union.
8
 In another case, Nichicon Sdn Bhd 

deliberately refused to assist the Department of Industrial Relations
9
 in their 

investigation as part of the recognition process of the trade union. Despite numerous 

requests from the DIR for the employer to furnish a list of the workers for the purpose 

                                                
8 ―Report‖, International Trade Union Confederation, http://www.refworld.org/docid/5799aa66c.html  

(accessed 1 January, 2017).  
9  Hereinafter referred to as ‗the DIR‘. 

http://www.refworld.org/docid/5799aa66c.html
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of determining capacity, the employer did not take any action to assist the process.
10

 

As a consequence of these anti-union practice, the trade unions in Malaysia are having 

difficulties to bargain with the employer.  

Due to this untenable situation, the majority of workers are no longer interested 

in unionisation efforts and this has eventually weakened the trade union movement in 

Malaysia. The Department of Trade Union Affairs
11

 statistics shows that in 2017, only 

875,193 or six percent of the 14.5 million workers in the country, are currently union 

members. Besides that, the trade union membership in the private sector has declined, 

dropping from 433,702 in 2009 to 359,206 in 2017.
12

 According to the International 

Labour Organisation report, the trade union density in Malaysia decline from 9.2% in 

2014 to 8.8% in 2015. In 2016, the trade union density remain constant at 8.8%.
13

 It is 

reported that the restrictive rules and regulations imposed on the trade union 

recognition legal framework is the reason for the decline in the trade union density 

and the membership in Malaysia
14

.  

 

1.3  RESEARCH OBJECTIVES 

The objectives of this research are as follows; 

1) To explore the current legal framework and policies of the government on 

the trade union recognition process in Malaysia and to identify the 

weaknesses in the system. 

                                                
10 The employer, Nichicon Sdn Bhd refused to grant recognition to the Electronic Industry Workers‘ 

Union.  
11 Hereinafter referred to as the ‘DTUA‘. 
12 ―The State of Labour Movement in Malaysia‖, Malaysia Kini, https://www.malaysiakini.com/news/ 

402157 (accessed 1 December, 2017). 
13 ―Trade Union Density Rate‖, ILO, https://www.ilo.org/global/topics/collective-bargaining-labour-

relations/WCMS_408983/lang--en/index.htm (accessed 21 January, 2017). 
14  Ong Sin Rua and et al, ―Understanding the Declining of Trade Union Density: Literature Review 

and Conceptual Framework‖, Sains Humanika, vol.2, no. 2 (2014) :25–30.  
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2) To examine the relevant International Labour Organisation
15

 Conventions 

and the best practices of recognition processes from other countries to be 

adopted by the Malaysian government in order to ease the recognition 

process.  

3) To recommend a reform to the recognition process in Malaysia. 

 

1.4  RESEARCH QUESTIONS  

This study aims to answer the following questions; 

1) Whether there are any weaknesses in the current legal framework and 

policies of the government on the trade union recognition process in 

Malaysia?  

2) What are the relevant ILO Conventions and the best practices of 

recognition processes from other countries to be adopted by the Malaysian 

government?  

3) What are the changes that should be made to the trade union legal 

framework to reform the recognition process in Malaysia? 

 

1.5  RESEARCH HYPOTHESES 

The hypotheses in this research are as follows; 

1) The inadequate legislations governing the trade union recognition process 

has contributed to the weakness in the system. 

2) The Malaysian government should ratify the relevant ILO Conventions 

and adopt the best practices of trade union recognition processes from 

other countries. 

                                                
15 Hereinafter referred to as ‗the ILO‘. 



 

 

7 

 

3) The laws relating to trade union recognition should be amended in order to 

improve the trade union recognition process in Malaysia. 

 

1.6  SIGNIFICANCE OF THE STUDY 

The freedom of association is an important tool for a trade union movement to engage 

in collective action in a state. As the Malaysian government has some restrictive 

policies on the freedom of association,
16

 this study is therefore significant to assist the 

government to appreciate the principles of freedom of association and to reform the 

trade union recognition process. By analysing the various international instruments 

that protect labour rights, this study will assist the Malaysian government, as a state 

member of the ILO, to adhere to the fundamental labour rights promoted under the 

ILO Conventions.  

The findings of this study will benefit the trade unions in Malaysia considering 

that the recognition process will determine the eligibility of the trade union to 

participate in the collective bargaining action. The great demand of the workers to 

have a better working condition justifies the need for a more effective trade union 

recognition process. Thus, the list of reforms derived from this study will enhance the 

chances of the trade unions to enjoy an effective recognition process and indirectly 

will promote the principles of industrial harmony in Malaysia.  

The study in this thesis is also significant since there is not yet a 

comprehensive research to revamp the trade union recognition process in Malaysia. 

Through the analysis of the existing legal framework and the policies of the 

government relating to the trade union movement, the weaknesses in the trade union 

                                                
16 Rabiu Sani Shatsari and et al, ―Constitutional Protection of Freedom of Association for Trade 

Purpose‖, Malayan Law Journal, vol. 1, no. I (2007):10. 
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recognition process can be highlighted. This thesis therefore will propose a series of 

reforms that should be done to revamp the trade union recognition process in 

Malaysia. 

 

1.7  RESEARCH METHODOLOGY  

In order to achieve the abovementioned objectives, the legal research in this thesis 

adopts the qualitative approach. The researcher applies the doctrinal analysis and non-

doctrinal component for the purpose of this study.  

The doctrinal legal research is carried out using library-based research 

resources. These are in the form of legal books, law journals, legal reports, online 

internet databases, and the use of search engines on the recognition process of trade 

unions in Malaysia and other jurisdictions. The nature of the study includes both 

descriptive and analytical aspects of the trade union recognition legal framework.  

The first stage of research is confined to the historical legal research method 

involving the compilation of data and material on the development of trade union 

recognition in Malaysia by studying the history and background of the relevant laws 

involved in that process. The second stage of research is the conventional or legalistic 

method by interpreting or clarifying laws dealing with the matter. This stage will 

involve the use of textbooks, relevant statutes, international conventions and 

agreements, articles for journals, seminar papers, law reports, yearbooks and research 

publications. The researcher also refers to mass media such as newspaper articles and 

reports and the social media in the course of the investigation. The thesis will be 

relying on case law, judicial precedents and legal philosophy derived from judicial 

reasoning that form a significant rule in revealing the practical application of the law 

on the recognition process in Malaysia.  
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This thesis is a socio-legal research as it analyses the area of law and 

sociology. The effects of social and economic policy to the trade union recognition 

process in Malaysia is analysed. The researcher applies a non-doctrinal analysis in this 

study by conducting semi-structured interviews to test the hypothesis of this thesis. 

Interview is a proper medium to achieve the objectives of this thesis in order to 

understand the impressions and experiences of the respondents in more detail and will 

allow the researcher to expand or clarify responses of the respondents during the 

interview session. A semi-structured interview is chosen by the researcher to obtain 

the data where a pre-determined set of questions are prepared and the researcher will 

add or drop relevant questions during the interview session with the respondents. 

Fieldwork in the form of research interviews with the practitioners of industrial 

relations law, trade unions, officers from the Industrial Relations Department 

Malaysia and Trade Unions Department Malaysia are conducted to collect the relevant 

information. The purpose of the interviews is to get the opinions of the respondents 

and their experiences in dealing with the trade union recognition process in Malaysia. 

Interviews responses were noted in writing or recorded during the course of the 

discussion. The interviews were conducted from October 2017 to October 2018 in 

Malaysia in the respondents‘ workplaces.  

The researcher arranged the appointment with the respondents by making calls 

and sending cover letter, together with the certification letter from the university and 

the questions for the interview. The set of questions that is given to the respondents 

before the interview session is attached in Appendix I. During the face-to-face 

interview session, the respondents were required to sign the consent form, which had 

informed them that the data collected might be published in the thesis or journal 

articles where their name will be confidential. The interview sessions were recorded 


