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ABSTRACT

This study attempts to explore the issue of child soldier recruitment and use in armed
conflict in Afghanistan. For this, the researcher has established the position of
international and national laws and the standards thereunder on child soldiering. The
study also investigates the reasons why virtually all parties to the four-decade-long
armed conflict(s) in Afghanistan have recruited and used a large number of child
combatants. Along these lines, the researcher has investigated the effects of the chronic
incidence of child soldiers in the armed conflict in Afghanistan and has proposed the
possible measures that can be adopted to alleviate the malady. The research is doctrinal,
and therefore the integrated literature review method is used, to analyse, criticise,
synthesise and evaluate the legal positions in international, national and Islamic legal
systems as well as to establish whether or not the claims of armed groups of strict
adherences to the Islamic legal rulings are conclusive and unchallengeable. The
research uses qualitative data found in legal texts, i.e. the International Treaties, the
Constitution of Afghanistan, and the existing criminal and military legislations of
Afghanistan, other books, articles, and media reports. The research finds that all parties
to the long-lasting armed conflict in Afghanistan have systematically recruited scores
of child soldiers, thereby disobeying the principles and provisions of international and
local laws. Also, the research shows that the large-scale child soldiering in Afghanistan
is the result of the constant presence of armed conflict, and a host of social and historical
factors, in addition to cases where legal leniency can be blamed. The overall effect of
child soldiering on the Afghan society is overwhelming and calls for urgent measure
towards alleviation and eradication of the problem. The research recommends several
measures to be followed by the Afghan government, state and non-state actors, and the
international community, which include the clarification of legal ambiguities under
international law, the strengthening of local legislations and legal standards in efforts to
realise zero-child soldier recruitment and use in Afghanistan.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE STUDY

Children as combatants are cited both as an age-old phenomenon and a recent plague
besetting a large number of societies, international community and legal scholars and
practitioners in particular.! Those who claim that children have long been used for active
participation in combat refer to sources that are divided by the span of centuries, and
understandably, not as well documented as recent ones.> For the purpose of situating
this issue within the context of international law in general, and within the frame of
International Humanitarian Law (IHL) in particular, the ancient cases of child soldiering
are not as significant as the recent cases of systematic recruitment and use of child
combatants.® This phenomenon being of particular relevance for the research at hand
bears direct and deleterious effect on the largest number of underage male and female
children, and their number in multiple sources ranges from most frequently cited
300,000 to as high as 800,000 as claimed by some sources of lesser prominence.*
Putting aside the dispute over the exact number of child soldiers, the most
commonly-quoted figure of 300,000 underage soldiers as active servicemen or support

staff is both disturbing and widespread enough to warrant a closer scrutiny from the

! Mary-Jane Fox, “Child soldiers and international law: Patchwork gains and conceptual

debates”, Human Rights Review, vol. 7, no.1 (2005): 28-29.

2 Ibid.

3 Joel Olasunkanmi Anwo and Olugbemi Fatula, “Child Soldiers Phenomenon and the Response of
International Law”, ISIL YB Int'l Human. & Refugee L. vol. 7, (2007): 91-94.

4 Steven Freeland, “Mere Children or Weapons or War-Child Soldiers and International Law”, U. La
Verne L. Rev. vol. 29, (2008): 25-54; See, Cris R. Revaz, “The Optional Protocols to the U.N. Convention
on the Rights of the Child on Sex Trafficking and Child Soldiers”, Human Rights Brief, vol. 9, no.1
(2001):13-15.



point of international law.> Children as combatants are recruited by state actors and non-
state actors.® Moreover, underage soldiers are also allowed to enlist in many countries
such as United States (US) where the authorities claim these conscripts are banned from
taking part in combat or in peacekeeping missions where their respective army is
stationed.’

The phenomenon of child soldiers has uninterruptedly featured throughout the
various phases of the armed conflict in Afghanistan. The underage recruits have been
recruited and sent into combat by all parties to the armed conflict(s) from 1979 to the
present.® Child soldiers from the ages of well below ten to eighteen were forcefully
recruited or otherwise persuaded to fight against whoever happened to be labelled as
enemy by armed forces of pro-Soviet Afghan defence forces through a number of
national liberation armed groups that came to be known as mujaheddin, and later on the

Taliban and Northern Alliance.’

5 Matthew Happold, Child soldiers in international law, (Manchester university press, 2005), 6; See,
Alexandre J Vautravers, “Why child soldiers are such a complex issue”, Refugee Survey Quarterly,
vol. 27, no. 4 (2008): 96-97; See, Kingsley Banya and Juliet Elu, Banya, “The Dilemma of Child
Soldiering in Sub-Saharan Africa”, in Suffer the Little Children: National and International Dimensions
of Child Poverty and Public Policy, edited by Carol Camp Jeanita W. Richardson Yeakey, and Judith
Brooks-Buck, (Elsevier Ltd, 2006), 177; See, Leonie Steinl, Child soldiers as agents of war and peace:
a restorative transitional justice approach to accountability for crimes under international law. vol. 14,
(Springer, 2017), 2; See, Theo Farrell, and Olivier Schmitt, The Causes, Character and Conduct of Armed
Conflict, and the Effects on Civilian Populations: 1990-2010. (UNHCR, 2012), 6; See, Jennifer Plante,
“The Children of War”, Topical Research Digest: Human Rights and Human Welfare, vol. 7, (2008): 22;
See, Ilona Topa, ‘“Prohibition of Child Soldiering-International Legislation and Prosecution of
Perpetrators”, Hanse L. Rev. vol. 3, no. 1 (2007): 105; See, Usha Ramanathan, “Child Soldiers: Finding
Recognition in International Humanitarian Law”, ISIL YB Int'l Human. & Refugee L. vol. 2, (2002): 228.
% Matthew, 6.

7 Rose Mukhar, “Child Soldiers and Peace Agreements”, Annual Survey of International & Comp. Law,
vol. xx, (2014): 73-75.

8 Vera Chrobok, “Demobilizing and reintegrating Afghanistan’s young soldiers: a review and assessment
of program planning and implementation/by Vera Chrobok™, Afghan Digital Libraries, (2005): 16-17,
See, Steven A. Zyck, “‘But I'm a Man’: The Imposition of Childhood on and Denial of Identity and
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In more recent times, widespread recruitment of children for combat in
Afghanistan has been perpetrated by state actors namely, Afghan National Army,
Afghan National Police, and Afghan Local Police, as well as non-state actors , such as
Taliban, Hizbi-i-Islami, Hagqani Network, Al Qaeda, and some minor groups affiliated
with Islamic State of Khorasan and this has been duly noted and presented by the United
Nations (UN) and other organizations in their annual reports.! Among the all
abovementioned armed groups and organizations Afghan Local Police and Taliban
forces have recruited the largest number of juvenile combatants.!!

The long-standing armed conflict in Afghanistan in its various periods,
notwithstanding the change of circumstances, can be classified either within the
category of International or Non-International Armed Conflict, and is thus, a significant
issue to be studied from the perspective of THL.!> Armed conflict may be waged
between two or more states and between armed groups and government military
apparatus within a state or just between two or more rebel groups.'*> Even though the
concept of two types of armed conflicts were mentioned in basic treaties of the IHL,
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Protocol L' Article 1(4) only mention the term ‘international armed conflict’,'¢ and
Common Article 3 of the Geneva Conventions of 1949 and Additional Protocol II,!7

t.!8 These references to the two

Article 1(1) mention non-international armed conflic
types of armed conflict failed short of the proper definition. The definition of the two
kinds of armed conflict was coined in the chambers of International Criminal Tribunal
for former Yugoslavia (ICTY)! in its landmark case Prosecutor vs Tadic.*® This
classification of armed conflict is to be taken into consideration on the example of armed
conflict in Afghanistan.

When it is analysed more closely, the armed conflict in Afghanistan can be

divided into six periods, each of them being distinct from the others by virtue of its

nature. In the first armed conflict taking place in Afghanistan from 1979 to 1989, there
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was, as the bulk of the sources classify it, a clear case of occupation, which means the
armed conflict between the Afghan forces of resistance and the Soviet Army in
accordance with common Article 2 of the Geneva Conventions was an international
armed conflict.?! In the years between 1989 and the present, there have been five phases
of armed conflict. Only in the two-month period from 6/7 October to 5 December 2001,
there were two distinct types of armed conflicts. Next, there was an international armed
conflict between the US and its allies on the one side and the Taliban government.??
Meanwhile, in the same period and parallel to it there was a non-international armed
conflict between the US-led coalition and Al-Qaeda, an International Terrorist
Organization operating at that time in Afghanistan.® Simultaneously, parallel to these
two types of armed conflicts, there was a third one, fought between the Northern
Alliance and the Taliban government, which can be seen as either internal, or perhaps
more adequately, a non-international armed conflict, due to the common goal and close
links between the Northern Alliance and the coalition forces.?*

In addition to these, upon the inauguration of the Karzai government, there

occurred an armed conflict between the government forces and a host of armed groups,

the primary ones being Taliban guerrilla and the remnants of Al-Qaeda, which can be
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categorized as non-international armed conflict.?® It is highly important to reiterate at
this point that even though this phase of the Afghan armed conflict was mainly of
internal character, the armed conflict and its actors were bound by Additional Protocol
II and Common Article 3 of the Geneva Conventions.?® Finally, the armed conflict
fought between the International Security Assistance Force (ISAF) and various groups
inimical to the internationally recognized government poses quite a few difficulties with
regard to its proper categorization due to the ISAF’s acting along the recommendations
derived from the Security Council resolutions 1386 of 20 December 2001,>” and
Security Council resolution 1413 (2002).28 In accordance with the aforesaid, the armed
conflict between the ISAF and the Taliban government was initially an international
armed conflict, whereas the armed conflict between the ISAF and Al Qaeda was a non-
international armed conflict.?’

The international treaties that deal with IHL thus clarify the legal position on the
terms of international and non-international armed conflict.’® These key terms are
further elucidated by the specific cases where these armed conflicts break out, such as
the armed conflict in Afghanistan. Moreover, IHL treaties cover the phenomenon of
child soldiers worldwide. The position of international law on child soldiers can be
inferred from its treaties. A close reading and analysis of international law reveals that

it provides clear provisions for the protection of child soldiers through the prohibition
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of their recruitment and use in combat.>! This conspicuous protection and prohibition
of the recruitment and use of underage soldiers is found in all three branches of
international law, namely, IHL, International Human Rights Law (IHRL), and Rome
Statute of the International Criminal Court.’?> The Additional Protocol 1, Article 77
considers only persons younger than fifteen as child soldiers.’* Furthermore, the
Additional Protocol II, Article 4(3) prohibits the conscription of children under fifteen,**
and recommends the proper steps towards unification of children and their families, or
removal of children from war zones with the consent of their parents or guardians.’
Two aspects of these views vis-a-vis the definition of juvenile combatants pertain to the
fact that the use of child soldiers below the age of fifteen is prohibited.*¢

In addition to the treaties of IHL, several treaties from IHRL cover the issue of
child soldiers. For instance, Convention on the Rights of the Child (CRC),?” Article
38(2) prohibits recruitment and use in direct hostilities of all persons under the age of

fifteen.® Furthermore, the Optional Protocol to the Convention on the Rights of the
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Child on the Involvement of Children in Armed Conflict (OP-CRC),*® Article 2 forbids
compulsory recruitment and use in combat of persons younger than eighteen.*® This
treaty obviously makes a significant attempt towards clarifying the position of the
international law on the recruitment of children by unequivocally lifting the recruitment
age from fifteen to eighteen years.*! Here, the signatory states are required to apply
strict rules so as to prevent persons below the age of eighteen enter the army service.
Moreover, armed groups are prohibited by the same document from recruiting those
younger than eighteen for any type of combat activities.** Finally, another branch of
international law treaty, namely the Rome Statute of the International Criminal Court
Article 8 (2)(b)(xxvi) shed light on the issue of child soldiering from the perspective of
criminal law by classifying conscription of persons younger than fifteen by armed
forces as a war crime. Moreover, the same act by armed groups is sanctioned in the
identical manner in Rome Statute of the International Criminal Court’s Article
(2)(e)(vii).

Moving from the international legal field to the Afghan laws, from 1979 to 2014,
there were only provisions about the age limit for recruitment of persons into national

armed forces in the Military Law, and the age limit was always eighteen or higher.** In
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2014 the Government of Afghanistan drafted and ratified the Law on Prohibition of
Juveniles Recruitment in Military Units.*> Article 2(1) of this law defines the child as
any person below the age of eighteen. Moreover, this is the first law in Afghanistan
specifically using the term ‘child soldier’. Articles 4, 5 and 6 of this law provides for
the penalties of persons found responsible for the recruitment of children.*® The details
about the provisions of this law are mentioned in Chapter Six.

The question of reasons behind the presence of a large number of child soldiers
in Afghanistan does not have a concise and simple answer. However, a significant part
of the answer has to do with administrative problems and lack of implementation of the
existing laws.*” Regarding the administrative loopholes, there is ample evidence for lack
of transparent procedure with regard to registration of newly-born children, subsequent
issuance of identity cards and other documents appear to be seriously flawed and
contributing to the recruitment of children for combat. In reference to the legal issues,
there is a problem of relatively mild penalties provided and stipulated only in the last
four years.*® A host of other factors, not least the economic ones such as poverty and
lack of economic opportunities; insufficient education along with socio-cultural and
demographic traits with high proportion children and adolescents among the total

population and drug abuse, psychological trauma and physical injuries.** All of these
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