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ABSTRACT

This research attempts at providing the theoretical and practical approaches that focus
on the disciplinary means and methods in the Islamic jurisprudence, and their
applications in the Kingdom of Saudi Arabia, in the fields of family affairs, education
and work, whereby shedding light on the concept of means and discipline and related
terms, In the areas of discipline in family matters, education and employment. It also
aims to identify the types of materialistic and non-materialistic means of discipline, the
concept of criminal liability and provisions on the use of disciplinary means, and the
method of their use with regard to the legal consequences, especially when they are
used wrongfully. In accordance with the scientific methodology, the researcher applied
the following methods: the inductive method, the analytical method and the
comparative method. The study concluded with a set of results. It is also concluded with
a set of recommendations, including: the Saudi regulator should formulate such rules
and regulations as prescribed by Shari‘ah Scholars and regulations regarding personal
affairs, which clarify the rights and duties of the people. The Saudi regulator shall also
impose disciplinary sanctions that relate to a discipline executors, who often exceed the
right and power given to them by Shari‘ah, in which those sanctions will be severe and

dissuasive.
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CHAPTER ONE

PROPOSAL OF THE RESEARCH AND STRUCTURE

1.0 INTRODCTION

All praise be to Allah. We praise Him, and seek His help and forgiveness, and we seek
refuge in Him from the misdeeds of our minds and the evils of our misdeeds, and the
inappropriateness of our actions. He whom Allah guides no one can mislead him, and
he whom Allah sent astray no one can guide him to the right path. I bear witness that
there is no deity but Allah alone. He has no partner. I also bear witness that Muhammad
(sal-Allahu ‘alayhi wa sallam) is His servant and His Messenger. May Allah’s blessing
be on him and on his family, and his companions, and whoever follow his path

appropriately, and let the peace and blessings of Allah be enormous upon them.

One of the greatest blessings of Almighty Allah is that He blessed us with a
Prophet (sal-Allahu ‘alayhi wa sallam) who is a person from among us to recite to His
signs, purify us, and teach us the Book and wisdom. He accomplished his work and left
us on a plain crystal path, in which night was as clear as day, and no one can deviate
from it except the perished, and nobody can miss the way except one who has been
misled and gone astray. Allah has revealed to his Prophet (sal-Allahu ‘alayhi wa sallam)
all that is needed to explain the teachings of the great book and His legislations. Such
revelations allow him to restrict that which appeared general, limit that which is
absolute, as well as clarifying that which is ambiguous. What Allah revealed to His
Messenger as a collection of legislation includes the acts of worship which is the right

of Allah, and transactions which are rights of the people themselves.
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The Prophet (sal-Allahu ‘alayhi wa sallam) explained the pillars and the
conditions of the legislation and some of its rules in the Prophetic tradition which is by
its capacity, a part of the revelation from Allah. Some of these legislations on penalties
include: retaliation upon the murderer and the punishment of stoning an adulterer to
death and the whipping of a drunkard. These are provided by Allah in His glorious book
and were explained by His Noble Prophet (sal-Allahu ‘alayhi wa sallam) in his pious
traditions, and are referred to as al-Hudiid. There are other types of penalties known as
al-Ta'zir. These are punishments that are left to the ruler to determine and execute.
Other figures of authority who can implement it are judges, parents, teachers etc, as they
deem fit and in accordance with the provisions and rules of the Shari‘ah and general

guidelines.

The Muslim scholars of Islamic Jurisprudence, may Allah have mercy on them,
intensified their efforts to interpret the Qur’'an and the traditions of the messenger by
deriving rules for any occurrences in the lives of Muslims. Henceforth they provided
Shari‘ah resolutions in their books for any new matters that occurred in their lives with
the explanation of the rules and guidelines that govern the penal codes under Shari‘ah
law. This is starting from the most severe punishment which is the death penalty to the
most lenient punishment through the various disciplinary means which by nature defers
due to the size of the crime and the objectives in which al-Ta’dib is based. After these
comes the human made law that derived some of its rules from the divine revelation

that serve the society in providing public benefits and preventing evils.

Indeed the existence of punishment in Islam necessitates provision of
disciplinary methods whether they are spiritual such as al-wa‘z (admonishment),

tawbikh  (reprimanding a  person), al-tard (expulsion) and al-Hajr
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(forsaking/boycotting), etc. They may also be physical such as al-darb (caning), al-habs
(imprisonment), etc. disciplinary methods in Islam vary based on the degree of the
crime. Their purpose is to stop corruption and injustice from spreading in the society.

However, these measures require guidelines and criteria from both the Shari’ah
and government legal system that must be observed in order to avoid negligence or
going beyond the boundaries. The guidelines are necessary in order to refrain from other
prohibited methods of punishment such as as-sabb (insulting), al-shatm (cursing), al-
darbal-wajh (hitting the face), al-tajwi’ (starvation) , exposing a person to the cold
weather, punishment by fire, stripping of clothes, al-tamthil (mutilation) etc. which are
all repugnant to al-Maqasid al-Shar1 ah (Objectives of Shari‘ah) that must not contradict
the realization of islah (benefit), tahdhib (rehabilitation), and al-rada® (a strong
warning).

This is where the role of the executors of the disciplinary measures arises. A
guardian must execute the disciplinary measures whenever there is a need for it without
misusing the disciplinary right. Likewise, there are punishments prescribed for
executors who abuse their role and use methods prohibited by the Shari‘ah and law. For
this reason it is the responsibility of the Mu’addib (disciplinarian) to ensure that he uses
the Islamic and legal means whenever he disciplines someone. This is in order to
actualize the realization of al-Maqasid al-Shari‘ah (Objectives of Shari‘ah) in
preventing evil and bringing good. This will be done through reforming, disciplining,

warning his likeness and purifying the society from their evil attitude and behaviour.

Among the topics brainstormed by the researcher is: ‘the disciplinary measures
under Islamic jurisprudence and their application in the Kingdom of Saudi Arabia.” The

researcher chose this topic due to the meagerness of literature written on the legality of
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those disciplinary measures from the Shari‘ah perspective and position of Saudi Law

towards them. This is the gap the researcher is aiming to fill.
1.1 PROBLEM STATEMENT

Article 1 of the Basic Law of Governance of the kingdom of Saudi Arabia states: The
Kingdom of Saudi Arabia is a fully sovereign Arab Islamic State. Its religion shall be
Islam and its constitution shall be the Book of God and the Sunnah (Traditions) of His
Messenger, may God’s blessings and peace be upon him (sal-Allahu ‘alayhi wa sallam).
Its language shall be Arabic and its capital shall be the city of Riyadh.’! It also provided
in its Article 7 that ‘Governance in the Kingdom of Saudi Arabia derives its authority
from the Book of God Most High and the Sunnah of his Messenger, both of which
govern this Law and all the laws of the State.’ This shows that it is not permissible to
legislate any law or rule that contradicts the provision of the Shari ah as stipulated in
the Qur’an and the Pure Sunnah of the Prophet (sal-Allahu ‘alayhi wa sallam). Thus,
the Shari ‘ah provides a system of punishments in this life and the hereafter. Some are
fixed by the Lawgiver which are al-Hudiid, while others are left to the discretion of the
leaders, authorities or judges to decide in accordance to the gravity of the crime or
violation committed. However, this is with the condition that it must be subjected to the
standard and Islamic legal maxims that are derived from the Qur’an and the Sunnah.
There are collections of rules and procedures in the Saudi legal system that explain the
means of guidance and punishment that are applicable to anybody that commits certain

violations or crimes. But the problem of these laws is:

I Article 1, Constitution of Suadi Arabia.
2 Article 7, Constitution of Suadi Arabia.
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1. There is no specific law for personal affairs and family matters (family law) that
regulate the disciplinary authority of the husband to punish the wife, or parental
disciplinary authority over the children. Similarly there is no limit to such power or
criminal liability against the use of excessive means of punishment in family life.

2. The laws and rules that are provided for the punishment of the workers in the public
and private sectors are not clear. Thus, such punishment is left to the ministries and
specific departments to use any means of punishment against its staff as they deem
appropriate. However, this has led to some violations of the Shari ‘ah. This is where
the question of who is authorized to legislate laws, to issue disciplinary decisions
and to execute such punishments and whether they are in compliance with Shari’ah
arises.

3. The rules for the punishment of students by their schools and universities of the
Kingdom of Saudi Arabia also needs research and appraisal in accordance with the
Shari ‘ah which is the source of legislation and constitutionality in the Kingdom.

Henceforth, this research is designed to provide solutions to the abovementioned

problems and to compare the existing Saudi Legal System with the injunctions of the

Shari‘ah explained by the jurists in their books. This results in subjecting those laws in

line with the Islamic Principles as well as Madasid al-Shari ‘ah al-kulliyyah (the general

objectives of the Shari ‘ah) concerning matters of punishment and disciplinary means.

1.2 RESEARCH QUESTIONS

It is common knowledge to many researchers that any study or research must be based
on questions to be answered by an honest researcher. This is in order for the researcher

to be aware of his rights as well as his obligations, especially in this contemporary era
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where the culture of right is widely spread. The major questions this research seeks to

ansSwer arc:

1.

What does al-Ta’dib (discipline) and its Wasa'il (means) mean? And what are
the related terminologies to discipline and its means?

What are the issues that are related to the subject of al-Ta’dib (discipline) in
family matters, education and employment under the Islamic jurisprudence as
well as their application in the kingdom?

What are the types of material and moral measures of discipline under the
Islamic jurisprudence and their application in the Kingdom of Saudi Arabia and
the standards to be followed in their application?

What is the definition of criminal liability, and to what extent is it applicable in

situations where the disciplinary means are misused or utilized in an illegal way?

1.3 RESEARCH OBJECTIVES

This research aims to attain the following objectives

1.

To explain both the concept of al-Ta’dib (discipline) and its Wasa'il (means) as
well as their related terminologies.

To elaborate on the scope of al-Ta’'dib (discipline) concerning family matters,
education and employment under the Islamic Jurisprudence and their

application in the kingdom.

. To explain the types of material and moral disciplinary means under Islamic

jurisprudence and their application in the Kingdom of Saudi Arabia. Likewise,

to explain the standards to be adopted in their application.
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4. To adduce the concept of criminal liability and the scope of its availability in
the situation where al-Wasa'il (the disciplinary means) are misused or utilized

in an illegal way.

1.4 RESEARCH SIGNIFICANCE

Indeed, the Shari‘ah of Islam has come with the system of al-Targhib (motivative
enticement) and al-Tarhib (intimidation). It provides each Muslim ruler with an
incentive mechanism that could be used to reward his subject whenever they practice
good, it also provides them with disciplinary mechanisms to discipline whoever
misbehaves or violates the rules. These are among the Sunan of Allah in the universe.

The significance of this research is embodied in the following matters:

1. That al-Wasa'il (the disciplinary means) are among the major punishments
provided by Islamic jurisprudence, and in this contemporary era, these
punishments vary and are not standardised.

2. The high increase of cases found within the courts of the Kingdom of Saudi
Arabia, especially those related to the matter of misuse of the disciplinary means
and the negative effects that result from that transgression. This is due to lack of
clarity in the legal system in dealing with disciplinary means.

3. Presenting the areas of conformity of the disciplinary means between the Islamic
jurisprudence and their application in the Saudi Arabia Legal System. Similarly,
it aims to propose a system that regulates the application of the disciplinary
means in line with the Shari‘ah principles and legal maxims and its general

objectives according to the statement of the scholars.
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This is in addition to the fact that the issue of the disciplinary means has become of
great importance in this contemporary era. The authoritative people to discipline are
in great need to be guided on how they should carry out their duties without
transgressing the limits. Likewise it helps the offender to be aware of the rights and

liabilities related to his crime.

1.5 SCOPE AND LIMITATIONS OF THE RESEARCH

1. The Scope based on the research contents:
The research focuses on the areas of the application of the disciplinary means
under Islamic jurisprudence as well their application in the Kingdom of Saudi

Arabia. The following are the areas of focus in this regard:

e Education (private and public educational institution).
e Family Affairs (al-Ta’dib observed by parents, guardian, and the husband.

e Work and Employment (employees and workers).

2. Limitations of the research geographically and duration
The geographic limitation of the research is the Kingdom of Saudi Arabia Legal
System, and the periodic limitation is the period of unification of the Kingdom of

Saudi Arabia to the current time.

1.6 RESEARCH METHODOLOGY

The following is methodology followed by the researcher in this research:

1. Inductive Method:
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