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ABSTRACT

This §tu§iy_aims at writing a comprehensive theory concerning the witness in the
Is!amlc Jurisprudence, clarifying the elements of the witness, explaining its legality,
wisdom, pillars, conditions, categories, rulings, etc., which are related to the topic of
the witness in the Islamic jurisprudence. In addition, the dissertation discusses the
existing relations between the witness and some other most important evidences, such
as its relation with confession, oath and document. Moreover, it explains clearly some
important issues related to the witness like tazkiyat al-shuhiid (examining the
witnesses), al-ruji‘ ‘an al-shahadah (withdrawing of witness), al-shahadah ‘ali al-
shahadah (the witness on the witness), and the responsibilities of al-gadr (judge), al-
muzakk1 (examiner) and al-shahid (witness) in the field of witness. The dissertation has
also dealt with some related suspicions, which have stirred up the disputes in the
contemporary times, such as the witness of a woman, the witness of a non-Muslim,
and the issues of justice and required number of witnesses. However, the researcher
has studied these suspicions and has tried his best to refute them by illustrating the
arguments of the scholars of laws, the professionals of the sciences of psychology and
sociology, as well as the proofs of Islamic Shari‘ah. Finally, the dissertation has
elaborated some practical issues and their rulings, i.e., the witness for five huddd
(penalties) and gisds (the punishment of killing and hurting). According to the nature
of the topic, the researcher has relied on four major methods during his study, i.c., the
deductive method for moving the mind from some issues of the witness to other issues,
which are the results; the inductive method for referring to the issues of the witness
through collecting the opinions of jurists from the schools of the Islamic jurisprudence;
the analytical method for analyzing the texts related to the topic of the witness and the
opinions of jurists by discussing them and giving preference in accordance with the
rules of preference (tarjih), the comparative method for restricting the point of
disputes, explaining the related rulings, manifesting the proofs, and discussing the
argument in order to come out with the preferred opinion. The researcher through his
study has achieved some academic results, which are related to the witness, and the
most important of them is that the understanding of the Islamic juristic theory is
clearly and totally different from its Western concept because of sources for studying
knowledge and sciences. Furthermore, the process of examining the witnesses is a
great intelligent thought for confirming the rights in Islamic Law, which has not been
found in other man-made laws. With regard to the suspicion about the witness, the
most important claim is that the witness of two women with one man leads to
inequality between men and women in terms of their rights to give witnesses, and also
results in defaming the legal capacity of women. Actually, the claim is not correct
because of the existence of clear distinction between women and men; besides, there
must be distinguished between the fields in which witness of women is acceptable, and
the fields in which witness of men is acceptable. With respect to the suspicion of
accepting the witness of all people, the claim is not right too because the obligation to
look for Muslims to be witnesses is confirmed by the Holy Qur'an except under the
situation that there is no Muslim around at the time of secking witness. There are other
results, which the researcher has demonstrated in the conclusion of this humble

dissertation.
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