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Abstract

This study aims at developing a fighi as well as a legal perspective on diplomatic
immunity that brings into focus the juristic problem of immunity from criminal
jurisdiction in case a diplomat commits criminal offense in an Islamic country. The
frame of reference of the study consists of Islamic and legal texts. By exploring and
examining relevant concepts and terms in the Islamic juristic literature and then
comparing them with the propositions and clauses of the Vienna Convention on
Diplomatic Relations which constitutes the basis for the contemporary practice in
International Law, the researcher has attempted to develop the Islamic alternative for
diplomatic immunity.

The study has followed an historical and analytical method combined with a
critical and comparative approach in dealing with the different texts and juristic
opinions so as to derive proper conclusions.

The study has arrived at a number of conclusions. The following are the most
important of them:

Islam has actually acknowledged and validated the concept of immunity and
applied it in such an original way that raises the idea of immunity or, to put it in
Islamic terminology, aman from the considerations of mere interest to the status of a
principle. Thus, immunity is not subject to the changing relations and circumstances
obtained between states, but is found on unchanging Islamic rules that guarantee the
protection of the life, honour and property of the diplomatic representative.

If current diplomatic practice has given primacy to the functional requirements as a
basis for diplomatic immunity, the Islamic shari ah has not stoped there. It has rather
laid down the basis for considering the diplomatic representative and the members of
his delegation not in their personal capacity but in their representative diplomatic
function, thus fulfilling tasks required by their mission and not expressing personal
stands.

This constitutes an essentially founding principle for diplomatic immunity
especially during periods of tension between states. The comparison between the
concept of diplomatic immunity and that of aman al-rusul (security of envoy) has
established beyond doubt the Islamic pioneership on the matter. The radical change
brought by Islam in looking at the idea of diplomatic immunity was not only new in
relation to an old practice preceding it, but is also new in comparison to modern
diplomatic practice.

That is because raising the idea of immunity from mere conventional practice to the
status of grounded legal principles is not the result of modern practice. Islam, being
the cradle and inspiring source of this idea, has given immunity the value of a legally
binding principle rather than that of mere changing interests. This was adopted by the
Vienna Convention which only saw the light of day in 1961.
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