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ABSTRACT

This Build, Operate and Transfer (BOT) is a new concept applied in developing and
constructing private and public infrastructures. It is a means of project financing and
operating practiced primarily in the area of private infrastructure in developing
countries. Recently, some wagf institutions have applied the BOT approach. The BOT
structure gives a new direction in the field of wagf, as it enhances waqgf property for
public benefits. The involvement of wagf institution in developing its property and
public infrastructures through BOT is a challenging exercise. The study examines the
current practice of this contract in wagf institutions in general and in Majlis Agama
Islam Wilayah Persekutuan with reference to the contracts applied in compliance with
the principles of Shari‘ah. Besides that, the study aims at identifying the Shari‘ah
issues and problems the wagf institution may face during the implementation of BOT.
The study will look into the general idea of BOT contracts, its concept, structures,
contents as well as operation. The methodology used in this study is archival research
with emphasis on contemporary works on Islamic jurisprudence. The data and related
information are collected from classical and contemporary books, conference and
seminar papers, interviews and discussion.



c;od\uvd.p

B raniy sl 3 adsnnd T Tas (BOT) BaleYly Liddly sl die A A3y
BN @ bl JSay sl g mladl Jasds Jisadd Ay say L dolhly Ll
U3 e (BOT) dsleyly Lradlly bl sgie Gt @ A8y L2l ALY (3 2ol
Jim @ T Bl i daall Us a0 pm Yy 2y legll 2w
Sloeghl 28ls S aalall iledd Cadgl) Jigal Jonts 3 adal o o 265V
5 (BOT) SsleYly Joradly slll dis b e dalal) @by Wlsal sles (3 480
3 LAl 1 ol gubdl (3 ) ] auhll eds 2usy bgs ddes W e
oyad) axy e UV LW O ) 39 dele diey 284 Slawsl
esll Bl Ol dl Gud LT aedleyl dapad) Leiiles e ) LAY xs
ods Bz (BOT) Lan) Lghodss U1 LByl lugs Lol 23 51 JSLally
spidl gy et o LdSiay (lgasede ((BOT) 35ia) Raladl 551 ) anlyll
3 bolably B SO e LY s e el 2 Al g il
adll Sl IV e alall s Slslally SULL g L DY) 4id
po oLz iy oy (ol El @ weadll BNl ) BLOYL el

REAC



APPROVAL PAGE

| certify that | have supervised and read this study and that in my opinion it confirms
to acceptable standards of scholarly presentation and is fully adequate, in scope and
quality, as a dissertation for the degree of Master of Islamic Revealed Knowledge and
Heritage (Figh and UTEI al-Figh)

Azman Mohd Noor
Supervisor

| certify that | have read this study and that in my opinion it conforms to acceptable
standards of scholarly presentation and is fully adequate, in scope and quality, as a
dissertation for the degree of Master of Islamic Revealed Knowledge and Heritage
(Figh and UTEI al- Figh)

Mahmood Zuhdi Abdul Majid
Examiner

This dissertation was submitted to the Department of Figh and UTEI al- Figh and is
accepted as partial fulfilment of the requirements for the degree of Master of Islamic
Revealed Knowledge and Heritage (Figh And UIEI al-Figh).

Ahmad Basri Ibrahim
Head, Department of Figh
and UTEI al-Figh

This dissertation was submitted to the Kulliyyah of Islamic Revealed Knowledge and
Human Sciences and is accepted as partial fulfilment of the requirements for the
degree of Master of Islamic Revealed Knowledge and Heritage (Figh and UIEI al-
Figh)

Badri Najib Zubir

Dean, Kulliyyah of

Islamic Revealed Knowledge
and Human Sciences



DECLARATION

| here declare that this dissertation is the results of own investigation, except where
otherwise stated. | also declare that is has not been previously or concurrently
submitted as a whole for my other degree at IITUM or other institutions.

Saidatolakma bt Mohd Yunus

Signature............cccoeieiiiennn. Date......coovveeeniininnnn



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND AFFIRMATION
OF FAIR USE OF UNPUBLISHED RESEARCH

Copyright © 2010 by Saidatolakma bt Mohd Yunus. All rights reserved.

CASE STUDY ON COLLECTION DEVELOPMENT POLICY,
PROCEDURES, AND COLLECTION EVALUATION OF ARABIC
LANGUAGE COLLECTION IN IHTUM ACADEMIC LIBRARY

No part of this unpublished research may be reproduced, stored in a retrieval system,
or transmitted, in any form or by any means, electronic, mechanical, photocopying,
recording or otherwise without prior written permission of the copyright holder except
as provided below.

1.  Any material contained in or derived from this unpublished research may
only be used by others in their writing with due acknowledgement.

2. IIUM or its library will have the right to make and transmit copies (print
or electronic) for institutional and academic purposes.

3. The NUM library will have the right to make, store in a retrieval system
and supply copies of this unpublished research if requested by other
universities and research libraries.

Affirmed by Saidatolakma bt Mohd Yunus

Signature Date




My father
MOHD YUNUS B SAABAN
Who taught me the value of knowledge,

My mother
MARIAM BT MAHIDIN
Who loves and inspires me,
Whose blessings and prayers helped and
strengthened me to overcome many difficulties...

And

My Family

Who supports and motivates me...



ACKNOWLEDGEMENTS

All Praises to Allah s.w.t. the Most Gracious and Most Merciful. | take this
opportunity while relying on the instruction of the Prophet to the effect that: “whoever
does not thank people does not thank Allah”, to express my profound gratitude to my
supervisor Asst. Prof. Dr. Azman Mohd Noor for his invaluable assistance, guidance,
tireless advice and encouragement. His advice and criticism have been of great value
in sustaining this work. Moreover, his encouragement and personal efforts are behind
the application of this work. May Allah reward him and give him long life to serve the
Muslim Ummah. Similar thanks and gratitude are also due to the second reader for his
invaluable suggestions and comments.

Deep gratitude then goes to all those who have provided me some material
used in this work, especially the MAIWP’s members; Mr Hanif bin Salim from the
Land Development Unit and Mr Eidey ElI Nemiry and Mr Sanusi who are both from
the Legal Unit of MAIWP. They helped me great, advanced beneficial suggestions
and gave useful ideas troughout this work. My heartfelt gratitude also is always due to
my beloved father, Mohd Yunus bin Saaban and mother, Mariam bt Mahidin who
gave me invaluable moral support, tireless advice, inspired me and prayed for my
success.

I also would like to express my appreciation and gratitude to all my respected
lecturers and administrative staffs from Figh and UsEl al-Figh Department in [IUM
for extending their helping hand to complete this thesis. May Allah reward them for
their contributions.

| owe my special thanks to my family members, especially, Sharimah binti
Mohd Yunus (sister) and her husband (Yusuf bin Ibrahim), Norul Huda (sister) and
her husband (Ishak), Mohd Bokhari (brother) and his wife (Wan Roba’yah), Mohd
Suhaimi (brother), Norshuhaila (sister), Mohd Shahril Effendi (brother), Amirul Aida
(sister) and Mohd Hilman (brother). Your prayers and support are highly appreciated.

My thanks also go to all of my friends who have provided me support,
assistance and encouragement in their presence and those who have helped me in one
way or another for the completion of this work. May Allah grant all of them the best
rewards here and hereafter.



TABLE OF CONTENTS

N o1 Tod RSP TRPRR I
ADSEFACT IN ATADIC ...t i
APPIOVAI PAGE......c.eeiiiiiiiiee bbb 1\
DECIaration PAGE .......ocveeiiieie ettt ettt %
COPYIIGNT PAGE.....eeeeeeee e Vi

Dedication Page.........ooouiiiiii s vii

ACKNOWIEAGEMENTS ... viii
LISt OF FIGQUIES ..ottt te et te e nas Xii

Table Of Translteration.........ccocvieiiee e xiii
CHAPTER 1: INTRODUCTION.......cociiiiiieieie ettt 1

CHAPTER 2: BUILD, OPERATE AND TRANSFER (BOT) CONTRACT ....24

2.0 INEFOAUCTION ...ttt 24

2.1 Definition of BOT CONEraCT .....ccvvvveiieiesieseeie e 25

2.2 The Origin of BOT CONMIaCt.........cccivveiieiiecece s 28

2.3 Contracts SIMIlar t0 BOT ......ccvoiiieiice e 32

2.3.1 Build, Own, Operate and Transfer (B.O.0.T) Contract.................... 32

2.3.2 Build, Own and Operate (B.O.0) Contract............ccocervrvrvrveinennn, 34

2.3.3 Build, Lease and Transfer (B.L.T) Contract...........c.cccccevveveireennenn. 36

2.3.4 Build, Transfer and Operate (B.T.O) Contract ............ccoccevvvvenenn, 37

2.3.5 Design, Build, Finance and Operate (D.B.F.O) Contract................ 38

2.3.6 Modernize, Own, Operate and Transfer (M.O.0.T) Contract ........ 38

2.3.7 Build, Operate and Renewal (B.O.R) Contract.............ccccevervvennenn. 39

2.3.8 Lease, Renewal, Operate and Transfer (L.R.O.T) Contract ........... 39

2.3.9 Build, Finance and Transfer (B.F.T) Contract............c.cccccovevveennenn. 40

2.3.10 Lease, Training and Transfer (L.T.T) Contract ............cccceevevenn, 41

2.3.11 Build and Transfer (B.T) Contract...........c.cccovvevvevreiieseeieseeneen, 41

2.4 Nature 0f BOT CONraCL.......ccveiieiieieiie e 42

2.4.1 Structure of BOT CONMIaCt.......cccoeiuiiiriieienie e 42

2.4.2 Parties t0 BOT CONIaC.........cccoiverierierierie e seene e see e 45

2.4.2.1 GOVernmMeNnt AQENCY ......coeiieeeiieeniieeeiieeesreessieeesieeesaee e 45

2.4.2.2 SPONSO ...ttt 46

2.4.2.3 Construction CoNtraCtor.............ceveveriererene e, 46

2.4.2.4 Operation and Maintenance Contractor ...........cc.ccecvveevennen. 47

2.4.2.5 FINANCIEIS ..veviiieiiieiieieie ettt 47

2.4.2.6 Other PartieS........ccoiveieiiereeie e see e 48

2.5 Potential Strengths and Weaknesses of BOT .........ccccccevveveiieieccecieennn, 48

2.5.1 The Potential Strengths 0f BOT .........cccooviiiiieiiie e 48

2.5.2 The Potential Weaknesses of BOT ........ccccoveiienininiieneeie e, 52

2.6 The Takyif Fight 0f BOT CONEraCT.........cccovviiiiieieie e 56

2.7 ShariNah permissibility 0f BOT ........cocvvevieneeieeeeeseeses s 60

2.7.1 The Freedom of Contract in Islamic Law ........cccccceeevvevveiieieenenn, 61

2.7.2 BOT and Its Validity According to ShariNah...............cc.ccccueeneee. 64

2.8 ClOSING ..ttt bbb 69



CHAPTER 3: THE APPLICATION OF BOT CONTRACT IN DEVELOPING
WAQF LAND. ...eetueeeeeeeeereeeeeeeeseeeesseesassesesesssssessssmmssssssmssssssssmsssssens T1

3.0 INTrOAUCTION. . .. oo 71
3.1 General VIew on WagF .........cooooveiiiiiiieeee e 72
3.2 The Importance of Waqf in Development.............cccoceviviieniieiecieseennen, 77
3.2.1 The Role of Wagf in Developing ECONOMY .........cccoceniiiiinieinenn, 80
3.3 Terms and Conditions in Practicing Waqf ...........cccoceviviieiicii e, 81
3.4 Maintaining Wagf Properties............cocoevrininieienene e, 85
3.4.1 Islamic View in Maintaining Waqf Properties...........cccccevvvevvenenne. 86
3.4.2 Traditional Mode of Financing Wagf Properties............cc.cccovevennee. 92
3.4.2.1 Creating a New Wagf to be Added to an Existing One.......... 92
3.4.2.2 Borrowing for Financing Operational Needs of Waqf........... 93
3.4.2.3 Istibdal (Substituting the Waqf ) ..o, 93
3.4.2.4 The Mode OF HUKI .......oceeiiiieiieece e 94
3.4.2.5 The mode of ljaratain ...............ccccoeevveveivciineiciieceece e 94
3.4.3 New Methods of Developing Waqf Apart from BOT ..................... 95
3.4.3.1 Murabahah Mode of FINanCing...........ccccceeveveeveice e, 96
3.4.3.2 [jarah (lease) Mode of FINaNCINg ........ccccoverireninienieieene, 98
3.4.3.3Istisna’ Mode of FINancing .........cccccevvevvevecieie e, 100
3.4.3.4 Mudarabah by the Nazir with the Financier............ccccccoce... 101
3.4.3.5 Output Sharing (Mudarabah by the Financier)............c.......... 102
3.5 The Application of BOT in Developing Waqf... e e e e e 2. 104
3.5.1 Mechanism of BOT Application in Developlng Waqf .................... 105
BB ClOSING ..ttt 107
CHAPTER 4: BOT AS IMPLEMENTED BY MAJLIS AGAMA ISLAM
PERSEKUTUAN MALAYSIA (MAIWRP) ....ccoiiiiiiiinieieeese e 109
O [ oo [0 od 1 o] o ISR 109
4.1 Background of MAIWP .........ooiiiiecce e 110
4.1.1 The Incorporation Background.............ccceoeveiiniieniniiencceee, 110
4.1.2 The Revenue of MAIWP ..., 111
4.1.3 MAIWP’s Real Estate Properties.........cccccoeriviriicriiiiieninee e 112
4.1.4 MAIWP’S INVESTMENL ......vvviieiiiiiie s 113
4.1.5 MAIWP’s Owned COmMPANY .......cceevverrieireenrieieenre e 113
4.1.6 MAIWP’s Development Projects .........ccccovvviiiiiiiiiiniinciicee 114
4.1.6.1 Daruzzakah BUilding ..........ccccoeiieieiiieiiece e 114
4.1.6.2 Darul Kifayah COMPIEX......ccooiiiiiiiiiiiiieeeeeee 115
4.1.6.3 Baitulmal SKills Institute (IKB) Building ..........ccccccevevvennnne. 115
4.1.6.4 Baitulmal Professional Institute (IPB) Campus.........cccccevene.. 115
4.1.6.5 Pelangi Jaya Residential Area..........ccccccvevveieeieiiieseeie e, 115
4.1.6.6 Dar Assa'adah COMPIEX ...........ccccovveiviiiieiiiniiiieiiieieees 116
4.1.6.7 PUSRAWI Hospital and KL Putra Hotel.............c.cccceveinenen. 116
4.1.7 MAIWP’s Current Wagf Land Development.............cccccocvvvrnnnnne 116
4.2 The Structure of BOT Contract as Applied in Wagf Development ......... 118
4.2.1 Parties Involved in Contract and ROIe .........cccccevveevieineie e, 118
4.2.2 Agreements INVOIVEd .........ccocvviiiiiii i 121
4.2.2.1 The Offtake AQreement .........ccvvvieieieie e 121
4.2.2.2 The Construction CONLraCt..........ccocerveereereninnieeie e 123
4.2.2.3 The Operating and Maintenance Agreement............cccceevenee. 124

11



4.2.3 Structure of BOT CONIACE .....vvveeeeeeee e 126

4.2.4 Benefits of using BOT CONMraCt..........ccooevenienenieiie e 127
4.3 Procedural Model to Implement BOT Contract in MAIWP Wagqf

DeVelOPMENT PrOJECT. .......ciiiiiiiieeee e 130

4.3.1 The Procedural Model ... 130

4.3.1.1 Identification of Project ..........cccceveieieniiiniiiseeeeeee, 130

4.3.1.2 Request for Proposal Formal Approval ............ccccovevvinennn. 131

4.3.1.3 Formal approval ...........cccoeiiiiiiniiieiec e, 131

4.3.1.4 Evaluation of proposal ...........ccccevevieviiieiiese e 132

4.3.1.5 CONSEIUCTION ....evveiieiieiie e 132

4.3.1.6 Operation and Maintenance ..........ccoeevveveeveeresieeseese e 132

4.3.1.7 Transfer of Project to MAIWP ..., 133

4.3.2 Rights and Obligations of MAIWP and LTH in BOT Contract....136

4.3.2.1 The Rights and Obligation of MAIWP ............cccceoiiiennn. 136

4.3.2.2 The Rights and Obligations of LTH ..........c.cccooeiiieiniinnen, 139

4.4 1ssues in Build, Operate and Transfer Contract............cccooevevvvieenvsinnnnn 142

4.4.1 SharTNaN ISSUES .........cvuurvrreriieernnesiieesesessseseseesse s esesssesenenes 142

A.4.2 OTNEI ISSUBS ....vveveeeieiiie sttt ettt ste e ane e 157

4.5 Federal Territory Syarak Laws Consultative Committee ................c....... 161

A.5.1 OVEIVIBW ..ottt sttt sttt sbe e sreenteaneesreenee e 161

S 4 [0 ] [ o PSSRSO 162
CHAPTER 5: CONCLUSIONS AND RECOMMENDATIONS........ccccovvviennn 163
ST O @0 o Tod 11151 o] o OSSR 163

5.1 Suggestions and Recommendations...........cccccveveeeeieenecieseese e 166
BIBLIOGRAPHY ..ottt 171
APPENDICES ... .ottt bbb 177
APPENDIX 1: Federal Territory Islamic Council Organisational Chart .................. 178
APPENDIX 2: MAIWP’S COMMUIIEE ...veeivvreiiiieiiiieiieeesiieeesieeesineessinessnsnessseessneeas 180
APPENDIX 3: Materials of MAIWP Wagf Development Land Project................... 182
APPENDIX 4: Statement of the Standard (Accounting and Auditing Organization for
Islamic Financial INSEITULIONS)..........ooiiiiiiiiiee e 194

12



LIST OF FIGURES

Figure No.

2.1  Typical BOT organisational structure

3.1  The structure of murabaiah mode in financing

3.2 The structure of ijarah mode of financing

3.3  Model of istilnaN mode in developing wagf land

4.1  Contractual and functional relationship between MAIWP and other
parties

4.2  Combination of different parties involved in BOT contracts

4.3  Agreements in BOT contract

4.4  The structure of BOT contract of BOT contract applied by MAIWP

45  Schematic model for implementing BOT contracts in MAIWP

13

Page No.

44
97
100
101

120
120

125

127
135



TABLE OF TRANSLITERATION

Table of the system of transliteration of Arabic words and names
used by the International Islamic University Malaysia.

b= z=) f=w
t=& S=(m q:é
th=<& §h:u_'5 k=d
i=¢c =g I=d
|:C dh=_a m=e
kh=¢ I =5 n=u
d=2 @:L h=o
dh=2 N=¢ W=
r=, gh=¢ y=¢
Short vowels: a i
Long vowels: a=) 1=¢ =5
Diphthongs: ay =

14




CHAPTER ONE

INTRODUCTION

1.0 INTRODUCTION

Recently, observers of contemporary economic activity noted that great efforts have
been made to increase the efficiency of public sector projects and reduce its
management cost'. One of the efforts that have been made is through the application
of the build, operate and transfer (BOT) model which allows private sectors to
undertake public projects such as the production of roads, bridges, and also the
distributing of electricity and water for the users. This model gives the opportunity to
the private sector to carry out public projects, financing, operating and managing it
according to the performance standards set by the government?. The operation period
is long enough to allow the private company to pay off the construction costs and
realize a profit, typically 10 to 20 years. The government retains ownership of the
infrastructure facilities and becomes both the customer and the regulator of the
service.

Besides increasing the efficiency of public projects, it is said to give a new
direction in the field of endowment (wagf) as it is able to enhance the development of
wagf property. The application of BOT in this field prevents the poor management of
endowment funds as well as its utilization®. Lately, Majlis Agama Islam Wilayah

Persekutuan (MAIWP) takes an initiative to develop a waqgf land using the BOT

! Mulyiddin, Almad, “Talbiq niDam al-bind’ wa al- tamlik fi taNmir al- awqaf wa al-marafiq al-
‘ammah”, (Paper presented at the 19th conference of MajmaN al-Figh al-Islami al-Duwali, United
Arab Emirates, 2009), 3.

2 1bid.

¥ Sulayman, NAbdul Wahab, “NAqd al- bina’ wa al- tashghil wa i’adat al-milk”, (Paper presented at
the 19th conference of MajmaN al-Figh al-Islami al-Duwali, United Arab Emirates, 2009), 14.

15



contract as it provides a lot of benefits to nation. This step will help the government as
well as wagf institutions to enhance the economy as it relieves the budget burden of
preparing many infrastructures for the use of many people. This paper presents a study
on how this new scheme is organized and managed, particularly when it involves
parties such as wagqf institutions and private companies.

The practice of wagf is considered as one of the best and ever lasting charity
which brings endless benefits to people. Besides, Allah encourages mankind to help

others in difficulty. Allah says:

sy 31 e Isslasy |

“...and help you one another in righteousness and piety”. (al-MaOidah: 2)

The practice of wagf is one of the ways or methods to accomplish the aim.
Even though many people have been contributing capitals to the waqf endowment,
still there are many problems in utilizing all the properties for example in terms of
managing the wagf land. The utilization of waqf property is poor in almost institution
of wagf which brings to the limited development®. The situation will not confirm the
aim of waqf stressed out by the Prophet (E) since it does not provide the endless
benefits to people. The waqgf properties need to be developed for the benefit of many
people and also for the betterment of ummah. Besides that, it helps a person who
contributes to wagf to have continuous and endless charity in both worldly life and the
hereafter. Some alternatives have been taken to widen the field of opportunity of wagf
institution in developing its properties especially the land without facing problem in

financing, managing and operating.

* Idris bin Ramli, Harta Wagaf: Pengurusan dan Permasalahannya (Pengkhususannya di Negeri
Selangor), (Petaling Jaya: Universiti Islam Antarabangsa), 35.
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As the waqf property is not fully developed by many institutions, an alternative
has been digging out to ensure all wagf institutions capable of maximizing the
utilization of the wagqf property®. Therefore, this study aims at presenting the new way
of developing waqf land through a build, operate and transfer (BOT) contract which
aims at increasing the use of wagf land and developing it for the betterment of ummah.

The study will review the permissibility and impermissibility of the BOT
scheme and discovers its related issues. Besides, it attempts to find out the possible
solutions of the issues for ShariNah compliant and seeks to explain the
implementation of BOT practiced by Majlis Agama Islam Wilayah Persekutuan
(MAIWP) which is the main focus of this study. In searching the pertinent
information, the researcher will rely on interviews with relevant parties, discussion
with relevant persons and more on written materials.

This study is first trying to look into the general idea of BOT contracts, its
concept and operation as been practiced before and then followed by the application
of BOT contract in the wagf institution in enhancing the use of waqf property
especially the land. This new scheme will hopefully become an effective way for the
growth of wagf and able to attract more waqgf institutions to be more systematic and
responsible for the future of the people not merely performing the role of collecting

wagqf.

11 PROBLEM STATEMENT
Wagf is a capital gift to Allah (&) and could also be considered as a kind of Tadagah
jariyah (recurring, continuous or ongoing charity) which means permanent dedication

to Allah () as recognized by Islamic law. Waqf has been inherited from the past and it

® Idris bin Ramli, Harta Waqgaf: Pengurusan dan Permasalahannya (Pengkhususannya di Negeri

Selangor), 35.
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has potential for the reconstruction of social and economic life communities. Making
a wagqf is considered as a virtuous act, an act of spending in a way of Allah which
carries great rewards from Allah ().

However, today the institution of wagf has declined in significance and
performance both in Muslim countries and communities. The wagf property is not
fully in used for the benefits of people and it remains undeveloped. In fact, the
institution of waqf has the capability to enhance the economic growth through the
property owned by which future income can be generated. It is an obligation to
increase the benefits of waqf property since its main purpose is to provide continuous
services for the public.

Furthermore wagf is the way to gain ongoing charity even though one has
passed away. It is prohibited to keep the property particularly the land remains

stagnant with no attempt to develop it. Allah says in Quran: (HEd:61)

(& oSy 2N o V_ﬂw\ Y

From this ayah, it shows that, Allah has enjoined the development of land for the
benefits of people.

The chance of developing waqgf property is not widely open to all waqf
institutions since there are problems in managing it for example lack of expertise as
well as insufficient resources necessary for the development. Most of the time, it
involves financial problem. Sometimes, the development of waqf especially the land is
not successful due to the poor management of waqf funds and the shrinking role of
service resulted from the bureaucratic management. This situation perhaps might
burden all the people and they are far away from the waqgf great benefits. Therefore,

to ensure all levels of people have the same opportunity in receiving the waqf benefits,
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an alternative should be outlined. Reaching for the aim, today, the development of

wagf land has done through BOT projects to expand its use for the people and at the

same time encouraging them to involve in wagf. This method has been practiced

before where it gives the private sector to run the public projects, finance and manage

it on wagqf land. Through this project, perhaps the benefits from the waqf property are

endless and unlimited to all people.

1.2

RESEARCH QUESTIONS

This study attempts to answer these questions:

1.

2.

1.3

What is Build, operate and transfer (BOT) contract?
What are the Shari'ah evidence on the permissibility and impermissibility of

Build, operate and transfer (BOT) contract?

. What are the contracts applied in Build, operate and transfer (BOT)? Are they

in the line of Shari'ah?

What are the doubts in BOT and what are its possible solutions?

To what extent and what are the modes of BOT approved and disapproved by
Jurist in the past, allowing the implementation of BOT?

What are the recently raised issues in developing wagf land?

How is the implementation of BOT practiced by Majlis Agama Islam Wilayah

Persekutuan? Is there any pertinent matter need to be resolved?

OBJECTIVES OF RESEARCH

This study is in effort to achieve these main objectives:

1.

To know the concept of BOT, its operation and application as well as its

benefits and drawbacks.
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2. To study the applied contracts in BOT projects in order to know its suitability
to the ShariNah.

3. To discuss the Shari’ah evidence to confirm its position whether it is ShariNah
compliant or not.

4. To identify issues related to the development of waqgf property.

5. To clarify the doubts in the application of BOT if any.

6. To analyze the modes of BOT approved or disapproved by Jurist in the past
regarding the implementation of BOT in enhancing waqf property.

7. To identify the application of BOT contracts practiced by MAIWP in its

attempts to increase the utilization of waqf property particularly the land.

14 THE IMPORTANCE OF RESEARCH

Since wagf has a great potential to transform the social and economic life, the issues
involved in the revival of waqf and its role in the social and economic development
need an attention. Waqf should be practiced in anyway and its property especially the
land should be developed for the public benefits and the development of Muslim
countries. Because of this purpose, it is a responsibility to find out the best way of
maximizing the utilization of wagf property and encourage the wagf institutions to
participate in a project known build, transfer and operate (BOT) in order to ensure the
wagf property keeps developing for the public profits.

This study is very important as it highlights the new solution for the stagnant
and undeveloped wagf property which gives advantage to all parties involved.
Besides, it is important to let people know the necessity of wagf in developing Islamic
country through the BOT projects. This new project helps the country or state to

finance infrastructure projects which is considered as a prerequisite for economic
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growth. Through the application of BOT, adequate funding for projects is available
and the guarantees of the companies to complete the projects are acquired. If there are
shortcomings or disadvantages during the running projects, the state will not bear the
risks. The study is very important in order to give an exposure and new alternatives to
the wagf institutions in developing waqf property. Therefore, the continuation of the
wagf benefits can be maintained for the sake of many people. This research also is
trying to find out the opinion of Islamic scholars and the actual practices of BOT in

order to have a better understanding.

1.5 METHODOLOGY

The methodology of the study will be qualitative reading the Arabic, English as well
as Malay books in the related field. The application of BOT contracts in the
development of waqgf property will be understood using qualitative reading the Arabic
and English materials to know its operation and the management. This study will be
descriptive which describes the definition and the nature of the applied contracts by
reading the classical Arabic text in Figh and Usil al-Figh. Besides, this study will rely
on interviews with the relevant parties.

The structure of this study is as follows. After the first chapter which is an
introductory, an overview of BOT contracts applied is discussed. It includes a brief
definition and conceptual frameworks of the BOT as well as its background. The
following chapter will brief about the wagf itself and it attempts to discover the real
situation of wagqf institutions and its property whether it is developed or undeveloped.
Then, it tries to come out all the alternatives that have been practiced to develop the
property. The next chapter will discuss the contracts applied in BOT and the

contractual relationship among the parties involved. This chapter then followed by the
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discussion on the parties involved in terms of the rights, benefits and ownership as
well. Then the application of BOT in MAIWP, its operation, and the practical
implementation as well as the challenges faced is highlighted. In the last chapter
related issues on the development of waqf property particularly the land will be
outlined and the possible suggestion will be proposed to deal with it and of course, it
is accordance to ShariNah views. This study is concluded with suggestions and

possible recommendations for the operation of BOT.

1.6 LITERATURE REVIEW

1) “Talbig niDam al-bina’ wa al-tamlik (BOT) fi taNmir al-awqaf wa al-mardafiq al-
‘ammah” is a paper presentation prepared by Dr Aimad Mulyiddin and it is one of the
main references that the researcher refers to in order to have general idea about the
topic. In the introduction of the paper, the author stressed out the importance of BOT
in rising up the efficiency of public sector projects and reducing the management cost
for the development of economy. According to him, BOT is also a new direction for
wagf institutions to expand the utilization of its endowment for the benefits of many
people. The poor management of endowment funds and its poor utilization lead to the
economic activity backwardness. Therefore, it is necessary to have alternatives aim at
enhancing the activity of waqgf endowment funds and one of the ways is through the
BOT projects. According to him again, the application of BOT in managing waqf
endowments is one of the successful contemporary process for the wagf institutions to
be one of the important parties who contributes to the economic development®. This
paper presents some ideas of Jurist in the past regarding the topic and draws an

attention to the previous actual Islamic practices on BOT.

® Mulyiddin, Aimad,“Talbiq niDam al-bina’ wa al-tamlik (BOT) fi taNmir al-awqaf wa al-marafiq al
‘ammah”, 2.
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Then the author gives a brief explanation on the concept of BOT, the
advantages as well as the stages and the parties involved in the establishment of BOT
projects. According to him, the application of BOT brings a lot of benefits to all
parties namely the public and private institutions concerned and the state as well. This
is because, a state for example is capable to build so many infrastructure projects and
does not have to bear the financial risk burdens since there is an adequate funding and
guarantees to complete the projects from the companies who run them. Besides, the
project helps the state to direct the public resources to the social and service sectors
such as education and health for the betterment of life’.

As for the operation of BOT, the author said that the state will identify the
infrastructure projects that wish to build or update. The state will invite different
companies to operate the projects using the BOT method at the same time encourage
competition among those different companies after assesing the economic feasibility
of the projects. The author further argues that, the state is responsible to protect the
companies from the political risks and safeguard them mainly when transferring the
project revenues abroad. The company who accomplishes the project then gains the
revenues from the users. Some of the revenues are distributed to the investors and the
shareholders in the company who also contributes to the completion of the projects®.

Indeed, this paper gives a lot of information about BOT contracts, its concept
and operation but it does not elaborate in details the application of BOT in wagf, its
implementation and operation, which is the main focus in this research. Also there is

no even a single reference from a jurist regarding the BOT practices.

" Mulyiddin, Aimad, ,“Talbiq niDam al-bina’ wa al-tamlik (BOT) fi taNmir al-awqaf wa al-marafiq al
‘ammah”, 5.
® Ibid., 6.
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2) Dr. Aimad Bukhait’s® paper presentation on the title of “Talbig ‘aqd al-bina’ wa
al-tashyid wa al-iNadah (BOT) fi taNmir al-awgaf wa al- marfiq al- ‘Gmmah” is the
second reference that the researcher referred to in order to improve the understanding
and information related to the topic.

The author presents a brief explanation on the application of BOT in
construction of waqf and public utilities. The paper highlights the position or Islamic
ruling (hukm) on BOT as its implementation widely spread among people. The author
said the Islamic jurisprudence analysis is required to assess the implementation of
BOT thus, it complies the Islamic principle which emphasizes the maqalid ShariNah
(purposes of ShariNah) in the management of funds and property. In attempt to reach
a ruling (lukm) on the implementation, the author presents a detail discussion on the
instruments employed in the operation and review the investment contracts applied in
the transaction'. This section helps the researcher much in dealing with the issues
raised in the implementation of BOT.

In the first chapter, the author comes with the view saying that it is necessary
to develop wagf endowment funds as well as the public utilities. He said, the effort is
an obligation since the main characteristic of both waqf and public utilities is intended
for the public benefits and not for the individual purpose. In order to reach the
ongoing public interest, the wagf endowment funds and public utilities have to be
developed.

The development of wagf and public utilities using the emerging transaction is
discussed by the author in the next chapter. The application of investment in wagf has

been practiced in Lubnan, Urdun and other Islamic countries through the BOT

° Almad Bukhait is a lecturer in Figh al-Mugqara, University of Bani Suwaif, Bahrain.

10 Bukhait, Aimad, “Talbiq ‘aqd al-bina’ wa al-tashyid wa al-iNadah (BOT) fi taNmir al-awgaf wa al-
marafiq al ‘ammah”, (Paper presented at the 19th conference of MajmaN al-Figh al-Islami al-Duwali,
United Arab Emirates, 2009), 12.
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contracts. According to him the application of the emerging transaction is a valid
effort in developing waqf even though it is not practiced during the past. This is
because the main focus in every development is the public interest. Since the focus
aims at the benefits of public (mallalah ‘@mmah), the application is not prohibited.
The author said all efforts that cause damage or harm to the public is absolutely
forbidden®’. Unlike the investment, it is considered as one of the means that can bring
advantage to the country economically. His view is acceptable but the application
requires a concise analysis on the reality or the nature of the investment, the modes of
contracts and, the means of the investment applied to be more ShariNah compliant.
The author concluded the discussion on BOT by presenting the positive and
negative impact resulted from the implementation of BOT projects. One of the
positive effects mentioned is reducing the state resources and budgets. Besides, it
avoids the imposition of new taxes which allows the state to pay attention on the most
important facilities such as security, defense and other sectors that have no direct
economic return. Although BOT reveals some drawbacks, it does not avoid the
implementation as it seems to be closer to the mallaiah ‘@mmah (public interest) and
this would be doubtless in its legitimacy if it is not unambiguously ban for other
reasons*. Indeed the discussion to some extent helps the researcher to get better

understanding regarding BOT’s permissibility in developing waqf property.

3) Another paper that provides the researcher with information relating to the

study is the paper written by Khalid bin SaNEd bin Abdullah RashEd, entitled

! Bukhait, Ahmad, “Talbiq ‘aqd al-bina’ wa al-tashyid wa al-iNadah (BOT) fi taNmir al-awgaf wa al-
marafiq al ‘ammah” , 11.
* Ibid., 32.
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