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ABSTRACT

The abuse of polygamy in Malaysia is a reality that can no longer be ignored. This
research is based on the theoretical assumption that the abuse has nothing to do with
the Shari‘ah provision on polygamy, but with the human agency which has failed to
apply it according to its Shari'ah general intents (magqgasid al-Shari ‘ah) as enshrined in
the Qur’an and Sunnah of the Prophet (PBUH). This is mainly a qualitative research
that involves an analytical study of relevant Qur’anic verses and Prophetic traditions
(ahadith) of the Prophet (PBUH) related to polygamy, and their interpretations by
both classical and modern commentators. This textual analysis is aimed at determining
the general intents of Shari‘ah legislation on polygamy, and to identify basic
qualifications that qualify Muslims to practice it. The same analytical method is
applied to study a total of 220 selected polygamy application files from 2007 to 2009
available at Kuala Lumpur and Selangor Shariah Judiciary Courts. Its main objective
is to determine the educational background and financial capability of the polygamy
applicants, and to ascertain as to whether the “reasons for polygamy” stated in their
applications are explicitly consistent with the basic qualifications and the general
intents of Shari‘ah legislation on polygamy. Critical analysis on IFLA (Islamic Family
Law Acts) has shown that its legal provisions on polygamy and penalties on those
who break the law on polygamy are inadequate to curb the abuse of polygamy. The
study has also found that the majority of polygamy applicants were not equipped with
the basic qualifications required by the Shari‘ah, and the reasons they produced in the
application forms were not consistént with the general intents of Shari‘ah legislation
on polygamy as reflected in the Qur'an and Prophetic traditions. Based on the
findings, the study demonstrates; first, the absence of basic qualifications on behalf of
the applicants is one of the main causes of the abuse of polygamy; and second, many
of the reasons produced by the applicants were simply concocted, uncorroborated with
evidences and unjustified, and thus may lead to the abuse of polygamy. Finally, in
order to address this problem, this research proposes a comprehensive reform of the
administration of Islamic Family Law in Malaysia and Shari‘ah judicial system and
the introduction of parenting course in schools and higher institutes of learning.
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CHAPTER 1

INTRODUCTION

In Islam, Muslims are allowed to take up to four women for wives. This permission is
sanctioned by the Shari‘ah on the ground of the command of Allah as stated in the
Qur’an, Surah al-Nisa’ 4: 3:
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And if you fear that you shall not be able to deal justiy with the

orphans-girls, then marry (other) women of your choice, two or three

or four; but if you fear that you shall not be able to deal justly (with

them), then only one, or (the captives) that your right hands possess,

that nearer to prevent you from doing injustice.

Muslims have recognized that all SharT‘ah injunctions governing every aspect
and activities of human life are foundkd on the command of Allah, the Wise and the
All-knowing of everything concerning what is beneficial and what is harmful for His
creation. Based on this general assumption, they have concluded that all tﬁings
permissible according to Shari‘ah injunctions are due to the fact that their benefit to
individuals and society is significantly greater than their harm. Similar assumption has
been equally applied by Muslim exegetes (mufassiriin) in their interpretations of the
above quoted Qur’anic verse that deals specifically and directly with the issue of

polygamy.' Consequently, some Muslim scholars have a tendency to emphasize their

interpretations on this Shari‘ah injunction in the light of its “benefits” to individuals

. 'Interpretations of Muslim exegetes on the above quoted verse are essentially literal and general in
nature, and often without providing any in-depth discussion concerning the raison d’étre of polygamy,
with the exception of al-TabarT who has discussed at length by quoting relevant traditions pertaining to
the mistreatments and various forms of injustice against widows and female orphans that brought about



and society only, while paying merely a lip-service, if not neglecting it altogether, on
analyzing other pertinent issues related to polygamy, such as the raison d’étre for the
revelation of this injunction, the strict conditions and requirements that a Muslim must
fulfill before exercising his right to practice polygamy, and more importantly the
emerging problems affecting the life of many Muslim women and their children as
immediate consequences of polygamy; the polygamy that has been irresponsibly
practiced on the ground of predominantly n;ale chauvinist philosophy of life which
has viewed “polygamy as the right of Muslim men sanctioned by the Shari‘ah” rather
than as a sacred Shari‘ah provision that is aimed at realizing the general purposes of
the Divine Law (magasid al-Shari‘ah) as enshrined in the passages of the Qur’an and
the authentic traditions (ahadith) of the Prophet Muhammad (PBUH).

Unfortunately, as it has been frequently pointed out by feminist authors, it was
this male chauvinist interpretation of polygamy which has been dominating and
continued to influence the codificatign of Islamic jurisprudence on matters closely
related with personal and family laws. Not until the nineteenth century, the theoretical
assumption of polygamy being “one of the rights of Muslim men sanctioned by the
Shari‘ah”, rather than as an “exceptional rule” attached with absolute conditions, such
as being able to bear the responsibility (amanah) of treating the wives with fairness
and to uphold justice (‘adl) in dealing with their affairs, was still predominant in the
works of many classical jurists (fugaha’) of the Four Schools of Islamic
jurisprudence.” Arbitrary interpretation like this has opened the gate for the
widespread abuse of this Shari‘ah provision by irresponsible Muslim men whose

practice of polygamy has created as a consequence more socio-economic and ethical

the revelation of the above Qur’anic verse, not only restricting the number of women that a Muslim
could take for wives, but also outlining certain preconditions for one’s eligibility to practice polygamy.
2 Namely; Shafi ‘iyyah, Handbilah, Hanafiyyah and Malikiyyah.



problems rather than to resolve them. This reality contradicts the ideal philosophy and
objectives of polygamy as enshrined in the Qur’an and the Sunnah of the Prophet
(PBUH).

Such a contradiction has forced Muslim scholars of the later centuries, who
were appalled with dismay by the feminist and modernist criticism of polygamy, to
calling for the reinterpretation of this SharT‘ah provision in the context of its original
source as prescribed in the Qur’an.’ Famous among them was a renowned scholar and
former rector of al-Azhar, Muhammad ‘Abduh, who often expressed his critical views
on this subject in his writings, especially in his commentary of the Qur’anic verses
related to polygamy. He and those who supported his call for the reinterpretation of
Islam and its place in the modern age have always argued that the Qur’an has never
imposed polygamy as a universal principle; it is neither encouraged nor advocated.
Contrary to the traditional view held by his critics, ‘Abduh did not hesitate to argue
that the characteristic mode of Qur’anic verse on polygamy is non-committal. It does
not encourage polygamy as an alternative to monogamy, nor does it advocate it as a
fundamental teaching of Islamic social system.

According to Muhammad ‘Abduh, the above Qur’anic verse simply states that
polygamy is permissible, but this permissibility is not absolute because it is attached

with strict conditions indicated clearly in the same verse,* “but if you fear that you

3 Especially after the 19" century when Sheikh Muhammad ‘Abduh, the former Rector of Al-Azhar
University of Egypt criticized the practise of polygamy in modern times where many abuses occurred
from this practise. See Rashid Rida, Muhammad, Tafsir al-Quran al-Hakim (al-Manar) (Al-Qahirah:
Al-Hai’ah al-Misriyyah al-‘Amah li al-Kitib, 1990), vol. 4, 285-294; Engineer, Ashgar Ali, The Rights
of Women in Islam (Kuala Lumpur: IBS Buku Sdn Bhd, 1992), 102.

* See Al-Tabari , Abi Ja’far, Jami* al-Bayan (Beirut: Dar Ihya al-Turith al-*Arabi, 2001), vol. 4, 292-
297; Al-Zuhaili, Wahbah, Al-Fighul Islami wa Adillatuhu (Beirut: Dar al-Fikr, 2™ edn, 1997), vol. 9,
6669; Al-Zuhaili, Wahbah, Al-Tafsir al-Munir (Beirut: Dar al-Fikr, 2™ edn, 1998), vol. 4, 234-235;
- Abii Shaqqah, ‘Abdul Halim Muhammad, Talirir al-Mar’ah fi “‘Asr al-Risalah (Kuweit, Al-Qahirah:
Dar al-Qalam, 2002), vol 5, 291.



shall not be able to deal justly (with them), then only one”.’ The verse contains God’s

command that if the husband has thought of not being able to treat the wives with
justice and fairness, he should never be tempted of pursuing his intention to marry
more than one wife. In this case, monogamy is more favorable to the Qur’an than
polygamy, because the possibility of certain groups of people, especially women and
children, being subjected to all sorts of injustice and oppression is greater than the
benefit they might have attained through the practice of polygamy.® In fact, the
Prophet (PBUH) was aware of this possibility. In one of his traditions (ahadith), he
has strongly reprimanded the Muslims with the warning of God’s chastisement in the
Hereafter if they abused this Shari‘ah provision and deprived their wives of their legal

rights to fair treatments. He says:
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He who has two wives and has been biased in favour of one of them
against the other shall rise on the Doomsday in a manner in which his
shoulders are imbalanced.’
However, the justice mentioned in the verse is within human’s ability, which is
related to being fair in division of time and treating each wife equitably with regards
to their financial maintenance. As for being just with respect to heart feeling and

conjugal relations, it is beyond human’s ability. Neither perfect nor absolute just is

possible as indicated in another verse from Surah al-Nisa’: 129:

5 Siirah al-Nisa’: 3.

%Ibid; see also Al-Kurdistini, Mathna Amin, Harakat Tahrir al-Mar’ah min al-Musawah ila al-Jundur,
edited by Muhammad ‘Imarah (Kuweit: Dar al-Qalam, 2004), 391.

” Narrated by Abu Hurairah, recorded by Abi Dawiid, Sulaiman bin al-Ash‘ath, Sunan Abi Dawiid
(Riyadh: Dar al-Salam, 3" edn., 2000), Kitib al-Nikah, no. 2133, 1380; Al-Nasii’, Ahmad bin Shu‘aib
bin ‘Ali, Sunan al-Nasa’i (Riyadh: Dar al-Salam, 3rd ed., 2000), Kitab al-Nikih, no. 3394, 2307.



LBg) e ,}M)Jf/ | :}5 lolf Do r..,p}- 355 gt &g jJ ol \%JQ.M."_ 2.5 uJ

You will never be ab;e to do perfect Justlce between wives even it is

your ardent desire, so do not incline too much to one of them (by giving

her more of your time and provision) so as to leave her hanging (i.e.

neither divorce or married). And if you do justice, and do all that is

right and fear Allah by keeping away from all that is wrong, than Allah

is Ever Oft-Forgiving, Most Merciful.
The verse is not an excuse to legitimize the action of unequal treatment of wives,
hence in a tradition related to this, ‘Aishah r.a. stated that the Prophet (PBUH) used to
divide his time between his wives and he was fair. He used to say:
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Oh Allah, that is my division with respect to what I have control over. Do

not blame me for what You control over® which I have no control.®

Other scholars tend to be neutral in their views of polygamy by emphasizing
that it may be useful in certain cir%umstances if it is practiced by those who are
religiously and morally qualified according to the requirements of the Shari‘ah. At the
same time they have also expressed their apprehension amid the many social problems
resulted of moral negligence by men who have practiced polygamy but failed to fulfil
their obligations towards their wives and children. Consequently, instead of seeking to
achieve objectives compatible to the general magasid of the Shari‘ah, their practice of
polygamy has brought about misconceptions and negative impressions of other people
towards Islam and its institutions. Some have put the blame on Islam for bringing
more illiterate, uneducated, poor, and in some cases, starving children into already
backward Muslim societies. It happens that among the major factors that have caused

" the existence of these problems is directly or indirectly related with irresponsible

¥ Means ‘heart’. See Abit Dawid, Sunan, Kitab al-nikih, Bab al-qasm bayna al-Nisa’, no. 2134, 1380.



actions and negligence of those who have practiced polygamy, a tradition which is
sanctioned by Islam.'

This research does not aim at analyzing the pros and cons of polygamy, nor
does it seek to blame polygamy, which is in fact a legitimate provision of the Shari‘ah,
for the existence of many social problems affecting the Muslim society in Malaysia
today. As agreed by Muslim scholars, the ultimate aim for the application of Shari‘ah
provisions prescribed by Islam is always for the betterment of the individual and
collective life of its adherents. Similar observation should be equally applied to the
Shari‘ah provision on polygamy. Like many other provisions under the Shari‘ah Law,
the underlying objectives for the institutionalization of polygamy in Muslim society
should therefore be interpreted as an integral whole of its endeavour to realize the
general magqasid (purposes or intents) of the Shari‘ah as they are explicitly expressed
throughout the two fundamental sources of the Shari‘ah; the Qur’an and the traditions
of the Prophet (PBUH). a

Scholars of usil al-figh (Principles of Islamic Jurisprudence), namely Imam al-
Shatibi and the main interpreter of his legal theory on magasid of the Shari‘ah, Ibn
‘Ashur, have basically subsumed their interpretations and understanding to determine
the higher objectives of Islamic legislation under the universal purpose of protecting
and preserving the five essentials (al-darariyyar), which are absolutely indispensable

for the wellbeing and betterment of human life in this world and the Hereafter.!' These

* Ibid, 1380.

1 See 1bid; See also Zaydan, ‘Abdul Karim, Rudid ‘Ald al-Shubhat Haula al-Ta‘ddud al-Zaujat (Al-
Qahirah: Maktabah al-Tau’iyyah al-Islamiyyah, 1991), 4-5; Al-Maudidi, Abul A’la, Huqiq al-
Zawjain, translated from Urdu by Ahmad 1dris (Jeddah: al-Dar al-Sa‘idiyyah, 19853), 40; Al-Ni’mah,
Ibrahim, Al-Isldm wa Ta’addud al-Zaujar (Jeddah: al-Dar al-Sa‘idiyyah, 2" edn, 1984), 19-22;
Tagharid Baydin, Al-Mar’ah wa al-Hayah al-ljtima'iyyah fi al-Islam (Beirut: Dar al-Nahdah al-
‘Arabiyyah, 1985), 87; Al-Mutht’ie, ‘Abdul ‘Azim, Al-Mar'ah fi “Asr al-Risalah bayna Wagqi'yyah al-
Islam wa Auham al-Murjihin (Al-Qahirah: Dar al-Fathi li al-I"1a al-*Arabi, n.d), 152-153.

"' Al-Shatibi, Abi Ishaq, Al-Muwdfagat Fi Usil al-Shari*ah (Beirut: Dar al-Ma‘rifah, 3™ edn., 1997),
vol. 2, 322,



five essentials include the protection and preservation of religion (din), the protection
and preservation of life (hayah), the protection and preservation of wealth and
property (mal), the protection and preservation of progeny (nasl), and lastly the
protection and preservation of mind (‘aql/).”” Apart from protecting and preserving the
universal essentials stated above, the scholars of s/ have also identified other higher
intents of the Law Giver in Islamic legislations. Important among them is the
protection of the general interests (masalih al-‘aGmmah) of mankind.” It is assumed
that the attainment of this higher objectives is not possible unless with the
implementation and application of the entire prescriptions of the Shari‘ah Law
governing every aspect of human life, which is also meant to bring about benefits
(manfa‘ah) and to eliminate harm (darar)."

Polygamy is no éxception. Its legislation is complementary for the purpose at
realizing the higher intents of the Law Giver. As such, its legislation must be therefore
aimed at bringing about benefit and o eliminate harm. Al-Ghazali and Ibn ‘Ashur
have furthermore analyzed the maqdsid al-shari‘ah as derived from the legislation of
polygamy with special reference to protecting the sanctity of family institution in
Islam. The theory was further expanded by later scholars" to include another seven
purposes of Shari‘ah, namely to regulate gender relationship between the opposite
sexes (tanzim al-‘alagah bayn al-jinsain), to protect and preserve the sanctity of
h'uman genealogy (hifz an-nasl), to bring about harmony, affection and compassion
among members of a family (tahqgiq al-sakan wa al-mawaddah wa al-rahmah), to

protect and preserve the inviolability of human descendants (hifz al-nasab), to protect

2 Ibid, vol. 2, 326.

- " Ibid, vol. 2, 365.

" 1bid, vol. 2. 353.

'> One of them is ‘Atiyyah, Jamal al-Din, Nahw Taf'il Maqgdsid al-Shari‘ah (Damsyiq: Dar al-Fikr,
2001).



the family’s religious interest (hifz al-tadayyun fi al-usrah), to enhance and strengthen
the foundational structure of one’s family (tanzim al-janib al-mu’assasah li al-usrah)
and lastly, to regulate the economy of one’s family (tanzim al-janib al-mali li al-
usrah)."* Unfortunately, the prevailing reality related to some cases of the practice of
polygamy in Malaysia is running counter against the original objectives of its
legislation. Instead of bringing about benefit and eliminating harm, some cases of the
practice of polygamy in Malaysia have created problems affecting many Muslim
women and children. This research is always in agreement with the assumption that
polygamy should never be a problem. However, to overlook and to remain silent over
the many social problems directly or indirectly' caused by the abuse of polygamy
among Muslims in Malaysia is tantamount to an act of sheer absurdity and deliberate
denial of truth.

This research does not claim of being comprehensive. It attempts to identify
and analyze some of the social problems affecting Muslim women and children in
Malaysia as a result of the practice of polygamy. It also aims at identifying what are
the main reasons or factors that might have tempted Muslim men in Malaysia to opt
for polygamy instead of monogamy, although some recognized the fact that they were
far away from being religiously and morally qualified to practice it. It is also the
objective of this research to bring to light some of the abuse cases or insténces in the
practice of polygamy in Malaysia that have not only been constantly subjects of
criticism by feminist and human rights writers, but also contrary to the higher
objectives or intents for the Islamic legislation of polygamy. Unfortunately, these are

the cases that have been partly responsible in distorting the public understanding of

16 See Ibid, 148-154.



polygamy, and are in themselves a form of fitnah (misunderstanding) which has

severely tarnished the image of Islam to non-Muslims.

1.1 PROBLEM STATEMENT

It must be made clear that this research has nothing to do with the demands of some
groups in Malaysia which are calling for Muslims to reinterpret the Shari‘ah provision
on polygamy in the context of liberal ideologies and the western notions of human
rights, nor does it concern itself with the necessity of defending polygamy from the
many unfounded allegations by those who have accused it no longer in harmony with
the so-called liberating spirits and practices of modernity. At the same time, it must be
also emphasized that this research does not in any way represent the pseudo-
traditionalist position on polygamy, which is proven to have widely influenced
Muslims with their portrayal of polygamy being one of men’s rights and privileges
sanctioned by the religion. The fact of the matter is that many of its interpretations on
polygamy are often mixed-up with the indigenous customs and practices (‘adar)
which are essentially patriarchal in nature. Such interpretations have paved the way
for the widespread abuse of polygamy by those who have viewed it as an effective
tool to reinforce their patriarchal credentials and status quo. More often than not, these
pseudo-traditionalist' interpretations of polygamy constitute a kind of stimulant for
the revival of the Arab jahiliyyah practices rather than applying the truly Shari‘ah

concept of polygamy whose ultimate aim is but justice.'

' Such as the member of Al-Arqam group who tend to be a scholar while issuing fatwa although their
religious educational background are insufficient to be called as scholars.

"The Arabic word for justice is ‘ad/, but the Qur’an in the case of polygamy has used the word gist
. whose meaning is deeper than the English rendering of ‘adl with justice. One can only argue that when
dealing with polygamy, the Qur’an has strongly urged the Muslim men to treat their wives with
absolute justice and faimess (gisf) in its both exoteric (zahir) and esoteric (batin) meanings.





