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ABSTRACT

International law of Human Rights is a branch of Modern International Law. It
is therefore, inevitable that it has to inherit the traditional problems and controversies of
the law of nations. The most difficult of such problems is implementation and this
becomes more complicated with international law of human rights due to the absence of
an International Court of Human Rights which could have been equipped with a
compulsory jurisdiction. So this branch of imemal'ional law relies heavily, for its
implementation, on domestic machineries which often, have to overcome difficult
substantive and procedural problems before they can’ smoothly and successfully give
effect to international norms of human rights. Thus, this dissertation considers some of
the most complicated practical problems involved in that process.

In the introductory part, we examine the meaning of the domestic application of
international law of human rights, the theoretical foundations of law and rights in
general, the socio-political importance of modern human rights, the question of
international human rights between the forces of universality and cultural relativism
and smilar issues of a more general nature. Some of those issues are discussed from an
Islamic perspective as well. The reason why we need to discuss such questions is to
expose the nature and or sources, of the controversies surrounding the concept of
modern human rights in general and of international law of human rights in particular.

The first chapter is designed to provide a conceptual framework within which
many of the concepts. theories, principles and doctrines constituting the backbone of
the practical problems that we are looking for, have been explained i.e. the nature,
origin, source, content and implementational mechanism of international law of human
rights, both at the global and regional levels, the relationship between municipal law
and international law, the concepts of domestic jurisdiction of and non-interference in a
sovereign country's internal affairs, the obligation of contracting states with regard to

international human right treaties, the issues of Islamization of some of the norms
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contained in those conventions, the historical and jurisprudential background of
domestic application of international law of human rights and a host of similar issues
that specifically concern the practical difficulties involved in the process of
nationalization of international law of human rights through the judicial process.

The remaining two chapters are meant to provide some illustrations of the
practical problems already explained in chapter oné. However, given that the judicial
approaches of the countries selected for the purpose of this dissertation, differ to a
greater or lesser extent from one another and with some systems developing new
practical problems that are peculiar to the domestic judicial process, we find it necessary
to make further explanations of such practical problems but this time in the context of
the relationship between municipal law and intematioﬁal law within the domestic legal
sphere of each country. Thus, the second chapter considers the American judicial
approach, whereas the third chapter examines the British, and Indian judicial
approaches to domestic application of international law of human rights respectively.
In each country's judicial system our study has shown that the causes of the major
practical problems, whether substantive or procedural ones, are either doctrinal or
attitudinal or both. In the conclusion we emphasise our main argument in this thesis,
namely, that member countries of the United Nations' human rights treaties and of
regional instruments are under obligation in international law to give effect to such
human rights norms, and that in this the role of the judge is crucial. Following a brief
résumé of our main thesis a set of recommendations are suggested which, we hope,
will go some way towards the better implementation of international law of human

rights.
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INTRODUCTION

What follows is an attempt to explain some of the most complicated practical
problems of nationalization or the domestic application of international law of human
rights by national courts. By nationalization of international law of human rights, we
mean a judicial process through which domestic judges may give judicial recognition
and consequently may enforce any of the human rights guaranteed in international law
but not found in the national constitution or legal system. This may be done in two
different ways i.e. through a direct method approach by which an international right is
directly enforced by the domestic courts on the ground: that the country is under
international obligation to give effect to such a right. Or through the indirect or
interpretive method approach by which domestic courts would, through interpretation,
expand the scope of a domestic human right so as to make it accommodate a similar
right protected by international law of human rights but which is missing from the
national instrument. In either way, the process can result in national legislation or
executive acts being invalidated and overturned. Prior to our explanation of those
practical problems a whole chapter has been devoted to explain the most important
concepts. ideas and doctrines that form the bulk of the practical problems, we are
looking for. These include the nature, origin and content of the international law of
human rights. Other equally important issues like the relationship between international
law and municipal law, the concepts of domestic jurisdiction and non interference in a
sovereign country's internal affairs and the important role that domestic judges will
have to play in that process have been explained in the same chapter. Similarly, some

of those difficult concepts have been examined from an Islamic perspective as well.



To narrow down the scope of our study we have selected the judicial systems of
three of the major countries following the common law jurisdiction i.e. India, America
and the United Kingdom as they share the same system of law with my own country.
Although the practical problems are largely common to all those countries, we have
tried to study them separately in each and every country's judicial system and see how
they peculiarly function to hinder the process of nationalization of international law of
human rights in each country’s judicial process. Prior to all this, a brief overview is
given of other issues of a more general nature in this introductory part. Such issues
include, the theoretical foundations of law and rights in general, the socio-political

importance of modern human rights and human rights in national and intemnational law.

Law and Rights in General : Some Theoretical Foundations.

One of the most obvious features of the seventeenth century natural law
philosophy, which has largely influenced the modern concept of law and rights in the
West, was the detachment and separation of law from theology and religion. This was
accompanied by a great emphasis on the power of reason as one of the distinctive

characteristic of man.

Hugo Grotius (d. 1645), one of the most prominent jurists and legal
philosophers of the time who is generally regarded as having prepared the ground for
the secular and rationalistic version of modern natural law, believed that natural law is a
dictate of right reason which measures the quality of moral necessity and legitimacy of
an act by the extent of its conformity or otherwise with the rational nature of man. So
for him the state was an association of free men who agreed to come together for the
enjoyment of their rights and common interests. Thus the sole purpose behind the
creation and formation of the state was to promote, protect and enjoy the natural rights
of men who submitted their sovereign power to a ruler. Some of the dictates of natural

law in the view of Grotius include the following :



To abstain from that which belongs to other persons, to restore to
another any goods of his which we may have, to abide by pacts and
to fulfill promises made to other persons, to repay any damage
done to another through fault and to inflict punishment upon men

who deserve it.!

These, in brief, are the basic moral foundations of modern international law in

general and international law of human rights in particular.

For John Locke (d. 1704), the renowned English philosopher and another
believer in natural law, what existed prior to political and any form of social
organization or institution was a state of nature under which men lived together
according to reason without any common superior authority on earth. He believed that
in this state of nature men lived together under the guidance of the law of nature by
which their rights and responsibilities were determined. Like Grotius and many other
natural law philosophers of the same age, John Locke, it appears, did not recognize the
importance of divine revelation to law and to the determination of the rights and duties
and responsibilities of individuals vis-a-vis one another and society as a whole. This is
because the law of nature according to him was an objective rule and measure
emanating from God but ascertainable by human reason.2 Thus Locke, whose political
writings, especially the Two Treatises on Civil Government, are believed to have
largely influenced the English Revolution of 1688 which gave birth to the 1688 Bill of
Rights and subsequently influencing the American and French revolutions of 1776 and
1789 respectively,? was a strong advocate of the natural and inalienable rights of man.
He argued that even before government existed, men were free, independent and equal
in the enjoyment of those natural and inalienable rights. In his opinion, the most
important of such rights were, the rights to life, liberty and property. He, however,

appeared to have acknowledged the existence of a serious weakness in that state of

Bodenheimer,Jurisprudence - The Philosophy and Method of the Law 36 (1974). For further
detail see Ibid., 37-59.

Locke, The Second Treatise of Government 4-11 (1952).
Abdal Rahim, “Fikrat Huquq al-Insan”, Hugquq al-Insan Bayn al-Mabd'a wa'l Tatbig 11-26
(1968).



nature he was talking about. In other words, Locke realized that the state of nature
lacked some central and common authority and machinery. So there was the tendency
that everybody would have executive power of the law of nature and this made the
whole system prone to injustice and partiality or biasness especially when one was to
become a judge to one's own case and to those of his friends. So for these obvious
weaknesses and inconveniences of the state of nature, Locke suggested that civil

government was the best and the most proper remedy or solution for that problem.4

Sir William Blackstone (1723 - 1780), another English devotee to the theory of
natural law, wrote that the law of nature is that which could properly be thought of as
human law. He ruled out any role for human beings in making this law. Instead,
Blackstone argued that the law of nature was dictated by God and for that reason it was
binding over all the globe in all countries and for all time. He further argued that the
role and task of the judge was to try to discover or find out, and apply, but not to make
and create this law, and that human laws contrary to the law of nature are invalid,
while the valid human law derived its force and authority either mediately or
immediately from that original law.5 I have not been able, however, to detect or even
sense throughout his discussion of the law of nature, any inkling of recognition by
Blackstone of the importance of divine revelation or prophethood to the process by
which the law of nature was sent down to man. Blackstone who believed in the
existence of natural law and therefore natural rights, divided rights into two types
namely : Absolute and Relative rights. The relative rights are incident to and due to
individuals by virtue of their membership of society. While the absolute rights are
those claims, entitlements and privileges that the individual is entitled to by virtue of
being a human being. This is what is meant by natural rights. In other words, they are
invested in human beings by the immutable laws of nature. The English jurist and

political philosopher thought that the principal aim of society and the principal view of

4
5

Locke, Second Treaties, 15-30.
| Blackstone, Commentaries on The Laws of England 38-39 (1979).



human laws was to recognize, protect and enforce such rights and their full enjoyment

by every individual member of society.6

James Wilson, (d. 1798), an American jurist of the late 18th century and a
former associate justice of the United State Supreme Court, was another advocate of the
theory of natural law and therefore natural rights of men. He argued that the main
function of the law was to guarantee i.e. safeguard and protect the natural rights of the
individual against any encroachment by the government. To him, natural law which
provides a basis for natural rights and illuminates the ends of government, was a God-
created absolute standard against which individual and community acts must be
measured. The American natural law advocate then defined what he meant by natural
rights as the right of the individual to his property, to his character and reputation,
integrity and honour, his right to liberty and safety.” All of the above concerns the
theory of natural law and natural rights. Let us now consider other theories of law and

rights.

As for the Utilitarian theory of law, Jeremy Bentham (d. 1832) held that law is
a human creation and that a good deal of law is made by judges. According to his
utilitarian theory, law whether made by the judge or the legislature should be in
accordance with the Utility Principle and the notion of usefulness, happiness and

goodness to society as well as to the individual 8

So for the utilitarians, every right is an ordinary one. In other words, for the
utilitarians, who set out one supreme goal of happiness and preference maximization,
they would accept, recognize and respect rights only if they are able to bring about their
goal of the maximum satisfaction of preferences or happiness. Thus, under the
utilitarian construction, an act of torture might be accepted so long as torturing suspects

could bring about happiness to society. On the other hand, the Austinian theory of

5 Ibid, 119-121.

7 Hall, The Political and Legal Philosophy of James Wilson - 1742-1798 pp. 35-36 (1966).

8 Bentham, “From An Introduction to the Principles of Morals and Legislation”, Utilitarianism And
Other Essays 62-63 (1987).

Ibid. Also see Fenwick, Civil Liberties 6-7 (1995).



legal positivism emphasizes the aspect of command and sanction in positive law or the
command theory of law and sanction theory of duty. The positivists believe that the
notion of command implies a relation of superiority and inferiority, i.e. law “Properly
so called” is a command from political superiors to political inferiors which, sanctioned
with a threat of evil, has to be complied with or obeyed.!® Thus, under the Austinian
doctrine of legal positivism which he developed in his school of analytical
Jurisprudence which strictly separates law from ethics and morality, the emphasis is on
legal rights and there is no talk of any rights in the absence of clear black letter law
giving such rights to the individual. This is because legal rights are conferred by
statutes and by the decisions of courts. So in order for such claims, moral or
otherwise, and entitlements and privileges to be given legal force there has to be an
enactment of specific legal rights sanctioning or legally recognizing such claims or
rights.!! So legal rights, according to the legal positivists only exist when there is a

specific black letter provision guaranteeing them.

Furthermore, somewhere near the positivist construction, but far away from the
naturalist theory of law, stands the American theory of legal realism. This theory
rejects the idea that there are rules of law that have weight, authority and bindingness in
the law which the judge should look for and apply in any case before the court.
Instead, the legal realists have placed judges at the center of law making. They
maintain that judges do legislate and that the judicial decision making process is a
creative rather than a mechanical activity. Obviously, the realists would reject the idea
of natural and divine law. Rather, they hold the view that judges are not bound by any
existing rules, but that a rule of law is made as soon as the judge announces his/her

decision. So the law of a state is that body of rules laid down by judges in the course

10" Austine, The Province of Jurisprudence Determined 35-38. For further detail see 39 - 102
(1911) .
' Ibid.





