COPYRIGHTINTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

OWNERSHIP OF FAMILY TAKAFUL BENEFIT IN
NOMINATION AND HIBAH CASES

BY

NAN NOORHIDAYU BINTI MEGAT LAKSANA

A thesis submitted in fulfilment of the requirement for the
degree of Doctor of Philosophy in Islamic Banking and
Finance

I HTUM Institute of Islamic Banking and Finance
International Islamic University Malaysia

SEPTEMBER 2015



ABSTRACT

Ownership indicates right over a property, which entitles a person with particular
causes, either through his own effort by taking control of permissible things, or the
efforts of others. In takaful, the efforts of the participant in taking up the policy and
paying the monthly contributions, will entitle him the ownership of takaful benefits.
This contention is based on the fact that one’s effort becomes a justification for
ownership. Therefore, upon the participant’s death, the takaful benefits will be
distributed among the heirs of the participant according to the law of fara’id or hibah.
This study examines the issue of ownership over takaful benefits in the Participant
Risk Fund (PRF). In PRF, the ownership of this fund is jointly collective by the
participants; therefore, it has led to disputation among Skari ‘ah scholars to determine
the status of ownership of this fund. Besides, this study also identifies the validity of
executing hibah in PIF as this issue is much related to the conditions of hibah. This
research adopted semi-structured interviews to collect both qualitative and
quantitative data from 11 Shari‘ah advisors, 11 Shari‘ah officers and three takaful
experts from 11 takaful operators in Malaysia. This study finds that Shari ‘ah scholars
are not unanimous in determining the status of ownership in PRF. Besides, this study
also finds that hibah rugba is important based on the participant’s intention for
maslahat of his intended beneficiary. In the present takaful practice, all takaful
operators in Malaysia distribute rakaful benefits to the nominee whether as an
executor through faraid or as a beneficiary through hibah. The main contribution of
this study is to explain the basis of IFSA 2013 provision that serves as material
reference to all takaful operators in order to grasp the provision of IFSA 2013 in
respect to distribution of takaful benefits. Finally, this study also confirms, by
empirical study, that sibah distribution complies with Schedule 10, Para 3(1), IFSA
2013.
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CHAPTER ONE
INTRODUCTION

1.0 BACKGROUND OF THE STUDY

From the mu ‘amalah perspective, which includes business relationship among people,
Islam establishes a natural permissibility rule where something is not haram
(unallowable) except when it is prohibited by a/-Qur’an, an authentic Sunnah
(practice or saying) of Prophet Muhammad s.a.w. In Islam, the element of prohibition
is relatively small if compared to the elements of permissibility which are extremely
wide ranging.

One of the examples from mu ‘amalah perspective, which is allowed by
Shart ah is takaful. Takaful involves a relationship among people. Besides, the takafil
system provides social and economic benefits to the individual and society. In other
words, takaful becomes crucial to people in order for them to get protection, make
savings and have medical coverage. Takaful is an alternative to conventional
insurance which is far from the elements of gharar (uncertainty)®, maysir (gambling)?
and riba (usury)®.

In Islam, gharar can be defined as a contract where the results are not known
or hidden (Nasser, 2011). Besides, according to Kassar (2008), gharar is also known

as uncertainty that exists in a business context whenever commercial contracts fail to

! Gharar has a range of negative connotations, for example, uncertainty, ignorance, hazard, risk,
deception and others.

2 Maysir means any activity which involves betting, whereby the winner will take the entire bet and the
loser will lose his bet.

® Riba was commonly practiced during the jahiliyyah period, for example, buying on credit. When the
period of credit has expired and a buyer could not settle his debt, the seller would extend the loan
period and increase the amount of debt.



remove uncertainty, ignorance or insufficient level of knowledge by one party to a
transaction.

In addition, maysir can be closely considered as any transaction or activity
relating to games of chance or gambling. A contract that involves elements of maysir
IS void. Riba is an unjustified increment in borrowing or lending money, paid in kind
of money above the amount of loan, as a condition imposed by the lender or
voluntarily by the borrower.

The establishment of Islamic banks and fakaful within the Islamic market is
relatively a new phenomenon. Bank Islam in Malaysia was established in 1983,
followed by Syarikat Takaful Malaysia Berhad in 1984. On the other hand,
conventional insurance has been in the Malaysian market since before independence
(Bank Negara Malaysia).

Due to changes in the Malaysians’ standard of living, most people have now
realized that insurance is a crucial instrument to protect one from particular losses. It
must be emphasized that insurance does not prevent misfortune from happening but it
reduces the impact of losses that occur. Besides, many insurance customers look for
the most attractive package according to recent market demands. Thus, takaful
operators in Malaysia offer various types of product such as protection against loss,
medical benefit and saving. This product is specifically designed for customers, which
comply to the Shart ah requirements.

In order to serve the needs of customers, in Malaysia there are eleven takaful
operators registered under Bank Negara Malaysia. The fakaful operators are AIA
Public Takaful Berhad, AmMet Life Takaful Berhad, Etiqa Takaful Berhad, Great
Eastern Takaful Sdn. Bhd., Hong Leong MSIG Takaful Berhad, HSBC Amanah

Takaful (Malaysia) Sdn. Bhd., MAA Takaful Berhad, Takaful Ikhlas Sdn. Bhd.,



Prudential Bsn Takaful Berhad, Syarikat Takaful Malaysia Berhad and Sun Life
Malaysia Takaful Berhad.* Thus, customers may choose one or more fakdful operators
according to their interest to get the coverage.

Family takaful provides protection and long-term savings. The participant will
be provided with financial benefits if he experiences a calamity. At the same time, the
participant will enjoy long-term personal savings because part of the contribution will
be deposited into an account for savings and investments.

According to Nasser (2011), Participant Investment Fund (PIF) refers to the
investment which is done by the rakaful operator on behalf of the participant and the
profit will be shared between the participant and the fakaful operator according to a
pre-agreed ratio. Meanwhile, Participant Risk Fund (PRF) refers to the participant’s
contribution in the form of tabarru® which will be placed in this fund and will be used
to fulfil the obligation of mutual help if any misfortune arises from death or permanent
disability.

In family takaful plan, the participant is required to name one or more
person(s) as a nominee to receive the rakaful benefits upon the death of the
participant. This is called the nomination process. Nomination refers to authorizing a
person in a takaful policy to receive and administer the zakaful benefits upon the death
of the participant. The rakaful operator takes the responsibility of distributing the
takaful benefits to the nominee.

In distribution of fakaful benefits, a nominee can be considered as an executor
or a beneficiary. This is clearly provided Schedule 10, IFSA in Para 3(1) that the

nominee (Muslim) acts as an executor or beneficiary. Thus, as an executor is

4 www.bnm.gov.my/index.php?ch=li&cat=insurance&type=TKF&fund=0&cu=0, viewed on 16

September 2012.
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responsible to distribute the zakaful benefit to the legal heir according to the law of
fara’id. If a nominee receives fakaful benefit as beneficiary, such distribution is done
through hibah to reflect participant’s wishing to give the takaful benefit. For non-
Muslim, an executor can distribute the takaful benefit according to Distribution Act.
Thus, this study examines the issues on ownership of takafil benefit in
Participant Risk Fund (PRF) that leads to the argument and disputation among
Shart ah scholars in order to determine the status of ownership in this fund. This study
also examine the status of executing Aibah in the Participant Investment Fund (PIF)
and Participant Risk Fund (PRF) which has direct relation to the issue of ownership in

takaful benefit.

1.1 STATEMENT OF THE PROBLEM
Firstly, there have been debates among Shariah scholars in determining the
ownership of takaful benefits in the Participant Risk Fund (PRF) which entitle the
participant to give it as hibah. When a participant dies, there is no question regarding
the inheritance of the Participant Investment Fund (PIF) as it is part of the deceased’s
own property which may constitute a part of his estate. However, the payment of
takaful benefit from the Participant Risk Fund (PRF) for the death benefit is still
questionable. This is because, the fund is jointly owned by all the participants through
donation or tabarru’.

The second issue is the validity of time in executing hibah from the Participant
Investment Fund (PIF) whether it should take effect after the participant dies or during
the lifetime of the participant. According to Al-<Aqil (1978), when a donor dies at the

time of giving hibah to the receiver, the contract of Aibah is considered void. This is



because, the condition of Aibah includes offer and acceptance. The person who is
offering the gift to the receiver should both exist at the time of executing kibah.

The third issue is, whether takaful benefit qualify as an asset for hibah or not.
This is because the takaful benefits are intangible and have not been cashed yet as at
the time executing it as hibah. According to one of the conditions in giving hibah is
the subject matter of hibah (mal) should exist at the time of giving hibah. However, in
nomination, the subject matter of hibah, for example, takaful benefit will only be
effective after the occurrence of a defined event such as death, TPD or others.
Therefore, the issue whether takaful benefit can be considered as an asset for hibah is

still questionable in distribution of benefits to the beneficiary.
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2) Time
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Figure 1.1 Summary of the Problem Statement



1.2 RESEARCH OBJECTIVES

The objectives of the study are as follows:

1. To examine the status of ownership in the Participant Risk Fund (PRF)
that leads to the disputation among Shari @h scholars in determining the
ownership of this fund.

2. To examine the validity of executing hibah in PIF, upon occurrence of
certain event such as the participant’s death, whether it should take effect
after the participant dies or during the lifetime of the participant.

3. To examine whether rakaful benefit can be considered as an asset for
hibah or not qualify to be a form of property.

4. To recommend solutions in distribution of takaful benefits especially the

issue on the status of ownership and hibah.

1.3 RESEARCH QUESTIONS
Specifically, there are four research questions to be answered in this study:
1. How far the status of ownership will effect the distribution of takaful
benefits in the Participant Risk Fund (PRF)?
2. What are the issues that are related to sibah in family takaful and how far
is the validity of executing hibah in the Participant Investment Fund
(PIF)?
3. Itis possible to consider takaful benefit as an asset for hibah?
4. What are the recommendations in order to provide better understanding in

the issue of ownership and hibah in takaful benefit?





