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ABSTRACT

Rape is a distressing and traumatic experience. The rights of rape victims remain
neglected under the existing Malaysian legislation, particularly in relation to the
physical, financial, emotional, and social losses. The main objective of this thesis is to
examine the Malaysian legislation on rights of rape victims. The study begins with the
elaboration on the growth of victimology where rape victims are being heard. The
study has detailed the clinical management for rape survivors and the effects of rape
on victims from psychological, physical, emotional and economic perspectives. The
analysis is valuable in drawing the attention of the criminal justice system which is
based on retributive and rehabilitative modelsm shifting towards restorative justice as
an alternative avenue to ensure the rights of rape victims. The study found that there
are few reformative steps taken by the criminal justice system in ensuring the victims’
rights even at the reformative stage. However, there are still many rooms for
improvement that could be made. The thesis concludes with suggestions and
recommendations for the adoption by the authority with the highlight of some
directions for future research. The methodology employs in this study are library
research and extensive interviews with personel involved directly with victims of
rape. This method is further supported by statistical data obtained from the authority.
It is hoped that this effort will promote the way forward for recognising the rights of
rape victims in Malaysia.
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CHAPTER ONE

INTRODUCTION

1.0 BACKGROUND OF THE STUDY

Rape is an emotionally and physically distressing and traumatic experience for those
individuals who fall victim to it. Victims may have been raped by any number of
people in any number of various situations. They may have been raped by the police,
family members, friends, boyfriends, husbands, fathers, uncles or strangers. They may
have been raped over a period of years or months or just once. Rape victims are
individuals of either gender and can be women or men, girls or boys, and even just
month old infants, but in most cases the victims are girls and women.

Rape victims may react differently to the inflicted trauma which can be
suffered a a short term trauma or can evolve into a long term trauma affecting them
negatively throughout the rest of their life. By seeking medical treatment, the victim is
admitting that physical and/or emotional damage has occurred. Usually, victims of
rape will seek immediate help either via medical treatment or by lodging a police
report. The criminal justice system needs to become more receptive towards ensuring
the rights of rape victims. The various health care providers which exist can support
rape victims actively by addressing these concerns and help rape survivors begin their
recovery process by providing compassionate, thorough, empathetic and high-quality
medical care. The victims’ immediate needs have to be provided for, especially their
most basic needs in the immediate aftermath of the crime. They also need to be made

aware of the setting-specific circumstances that may affect the care provided.



Rape imposes a huge cost on victims, the community, society and the criminal
justice system. One of the objectives in criminal justice system is “to reduce crime and
the fear of crime and their social and economic loss”.* Cost of crime is essentially
understood as the far reaching impact of crime on its victims, society and criminal
justice. By defining the actual impact of crime in terms of a definite and quantifiable
amount of cost, it successively provides avenues to measure the impact of policies
drafted aimed at reducing crime and its consequences. This study on the main impact
of crime and the relative seriousness of different types of crime is vital in highlighting
areas in which criminal policy needs to focus, amend and reform. Cost benefit
analysis to measure the effectiveness of the criminal justice system and other
associated agencies about the most effective combination of policies to reduce the cost
of crime.

Based on the UN Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power adopted by the General Assembly Resolution 40/34 issued
on 29 November 1985, victims of crime have been officially and legally recognised?.
The Declaration elaborates that a person may be defined as a victim regardless of
whether the perpetrator is identified, apprehended, prosecuted or convicted and
regardless of the familial relationship between the perpetrator and the victim®. The

term "victim™ also includes, where appropriate, the immediate family or dependants of

! See D Faulkner, Crime, State and Citizens (Winchester: Waterside Press, 2001), p. 133. See also A.
James and J. Raine, The New Politics of Criminal Justice (London: Longman, 1998) and D. Smith,
“Less Crime Without More Punishment”, Edinburgh Law Review, 1999, Vol 3, p. 296.

2 Article 1 of the Declaration defines a victim as “a person who, individually or collectively, have
suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial
impairment of their fundamental rights, through acts or omissions that are in violation of criminal laws
operative within Member States, including those laws proscribing criminal abuse of power.” The
United Nation Declaration constitutes an important recognition of the need to set norms and minimum
standards in international law for the protection of victims of crimes. This definition confirms the
guarantees of victims to seek protection under the legal systems. Crime victim refers to “any person,
group or entity who has suffered injury or loss due to illegal activity. The damage can be physical,
psychological or economic.”

® The Seventh United Nation Declaration of Basic Principles of Justices for Victims of Crime and
Crimes and Abuse of Power, A/RES/40/34.



the direct victim and persons who have suffered harm in intervening to assist victims
in distress or to prevent victimisation®.

The legal definition of victim typically includes a person “who has suffered
direct, threatened, physical, emotional or pecuniary harm as a result of the
commission of a crime; or in the case of a victim being an institutional entity, any of
the same harms by an individual or authorised representative of another entity.”5

Besides "primary crime victims", there are also "secondary crime victims™ who
experience the harm second-hand, such as intimate partners, spouse, parents or
children of rape victims or children of battered women®. The Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW’) also
guarantees the rights of women from discrimination and injustice. The complaint
mechanism for the Convention is contained in an Optional Protocol®, which was

adopted on 6 October 1999.

* Ibid.

® Art 1, The Seventh United Nation Declaration of Basic Principles of Justices for Victims of Crime
and Crimes and Abuse of Power, A/RES/40/34.

® For details on the definition of victim, refer to p. 58.

" The Convention on the Elimination of All Forms of Discrimination against Women adopted on 18
December 1979 guarantees the right of all women to be free from discrimination and sets out
obligations for state parties designed to ensure legal and practical enjoyment of that right. Although the
International Covenant on Civil and Political Rights also contains free-standing provisions for non-
discrimination on the basis of gender, the Convention is a specialized treaty that deals with a wide
variety of issues arising in this area. The Committee established under the Convention also possesses
expertise on issues of discrimination against women. The substantive obligations are set out in Article 1
to 16 of the Convention, comprising Parts | to V.

& Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW-OP) see also Declaration on the Elimination of Violence against Women Proclaimed
by General Assembly resolution 3318 (XXI1X) of 14 December 1974.
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Based on Figure 1.1, the criminal justice system is inter-related with the
perpetrator of the crime and his or her victims. However, the system focuses
exclusively on criminal persecution and fails to give proper attention to the victim. It
is the study of victimology, namely the scientific study of victimisation, which
incorporates the relationships between the victim and the offender, the interactions
between the victim and the criminal justice system (police and courts) and corrections
officials. It also studies the connections between the victim and other societal groups
and institutions, such as the media, businesses and social movements. From this
definition, we note that victimology encompasses the study of:

e victimisation

e victim-offender relationships

e victim-criminal justice system relationships

e victim and the media

e victim and the costs of crime

e victim and social movements



For the purpose of this research, the focus shall be on issues relating to the
victims of rape and the impact of crime viewed from the psychological, economic and
emotional angles. The study also addresses the status of rape victims in the criminal
justice system, medical examination processes and discusses restorative justice as one
of the most viable and successful remedial solutions. The restorative models as part of
victimology are discussed in detail in Chapter 8. It is arguable that no amount of
money can adequately compensate the victims of crime and/or their families. In the
case of homicide, a family may have lost one important member who used to
contribute substantially to the family’s earnings. This means that the victim’s expected
earnings throughout the remainder of his or her natural life accumulating to hundred
thousands and perhaps millions are irretrievably lost. However, the loss to the victims
and their families far exceeds this amount of money. A holistic assessment of the
victim’s family’s losses must take also into account the tremendous emotional pain
and suffering and loss of quality of life and other grievances which are born at such an
event. The criminal justice system constitutes the only legitimate locus of redress
where the victim and/or the victim’s family can seek justice. In the case of rape
crimes, the victims have suffered physical as well as non-physical injury such as
psychological damage and economic loss.® Here, Article 8 of the Federal Constitution
appears to guarantee that all victims have equal rights and treatment before the law.

Although there are many victimisation cases in Malaysia, the status and

definition of a victim is neither expressly stated in the Federal Constitution nor can a

® The rights of victims are alluded to in the Federal Constitution concerning fundamental liberties.
Article 8 on Equality reads;

(1) All persons are equal before the law and entitled to the equal protection of the law.

(2) Except as expressly authorised by this Constitution, there shall be no discrimination against citizens
on the ground only of religion, race, descent, place of birth or gender in any law or in the appointment
to any office or employment under a public authority or in the administration of any law relating to the
acquisition, holding or disposition of property or the establishing or carrying on of any trade, business,
profession, vocation or employment. Refer to Federal Constitution (Act 000).



definition of “victim” be tracked down in any of its legal provisions. Despite the
existence of statutory measures on victim protection such as the Criminal Procedure
Code (CPC), the Domestic Violence Act 1994 (DVA) and the Child Act 2001, these
statutes provide rather inadequate financial compensation'® and provide only physical
but no emotional, financial or psychological protection. Also, a viable system of
reimbursing transportation, issuing allowances and accommodation expenses for
victims navigating through the criminal justice systems does not exist™".

Restitution and compensation are considerably the most constructive
alternative methods of repaying losses. Under restitution lies the personal
responsibility of the offender to pay for the harm the victim has suffered whereas the
financial obligation of compensation is shouldered by government-run funds or
private insurance companies. Public funds can also be set up and used for this
purpose.’? It is submitted in the context of Malaysia that unfortunately most of the
insurance policies do not cover medical trauma and other injuries and losses resulting
from crime. For example, the definition of “accident” according to the policy of a
popular insurance scheme, Takaful Ikhlas is narrowly interpreted and the coverage is
very limited. This is most regrettable, particularly since “accident” is here defined as
“any event of violent, accidental, external and visible nature which shall,
independently of any other cause, be the sole cause of bodily injury”.13

Looking into the definition given in most Takaful policies, accident means

solely and directly from accidental external violent and visible means (including as the

10 Section 173A CPC provides that the court may order the offender to pay compensation for injury or
for loss (in the form of restitution) not exceeding the sum of RM50 which is such a small amount of
money that it belittles the crime in consequence and further humiliates the victim. The other provision
of compensation is section 426 (Order for Payment of Costs of Prosecution and Compensation).

! For a detailed discussion on the Malaysian Law, refer to Chapter 6 and 7.

12 For more details, kindly refer to Chapter 9.

3 Other Malaysian insurance policies contain the same definition of accident. Please refer to ING
Insurance Policy at www.ing.com or www.etiga.com.my.


http://www.ing.com/

direct result of exposure to the elements) and does not include sickness, disease,
parasite, bacterial or viral infection or any naturally occurring condition or
degenerative process.’* In the eyes of a victim, rape is an accidental event that
involves violence to one’s physical and emotional well-being.

Rape undoubtedly results in post traumatic system disorder (PTSD)" which
will normally result in serious trauma and pregnancy. Many insurance policies do not
cover pregnancy, eyesight injuries, sexual dysfunction and trauma.*®

In relation to the above, it is well known that tort and criminal law are two
different areas. As asserted by Al-Sagoff', it is very surprising to see the law
compensate the action in tort which is caused by negligence while ignoring
compensation in crime whereby most of it is committed intentionally. Crime is
understood as an offence against the state while tort is an action of civil wrong. While
the prosecution part is handled by the public prosecutor in criminal cases, in tort it
would lie with the plaintiff who has to decide whether or not to bring forth an action,
i.e. involving the litigants (plaintiff and defendant). The law of tort is defined as “a
wrongful conduct done by one human being to another human being, whether
deliberately, intentionally or by way of negligence such as battery, invasion to privacy
or intentional infliction of mental suffering”.'® All these kinds of offences, be they
considered criminal or tort, cause the same result, namely physical injury, emotional
or psychological injury, pecuniary loss and social stigma. It is submitted that crime

and especially rape is generally associated with grave and serious injury that ought to

! Refer to Etiqa Takaful, Personal Accident Takaful Certificate, Source Malaysian Takaful Association
(MTA), at www.mta.com

5 PTSD stands for Post Traumatic System Disorder. More details are discussed in Chapter 4.

1 Opted by many insurance policies in Malaysia such as Takaful Ikhlas, ING, Prudential, Takaful
Malaysia, Etiga, etc. Information gathered from a briefing on insurance coverage by insurance groups
attended on Friday 4™ December 2009, AIBIM, Level 23, Menara Tun Razak.

7 Al-Sagoff, Al-diyat in homicide and wounding, PhD thesis (Kuala Lumpur: 1IUM Publications,
2008).

8 1bid.


http://www.mta.com/

be covered under the definition of accident. Consequently, the insurance policy has no
right to exclude the rights of the policy holder in claiming any medical treatment as a

result of rape such as miscarriage, pregnancy, HIV infections, abortion, etc.'®

19 Refer to www.etiga.commy and www.mta.com. For example Etiga policy on Personal Accident
exclusion clause on the policy holder or known as participants as follows; This Takaful shall not apply
to any Event consequent upon or caused by or contributed by or arising from:

1. the Participant committing or attempting to commit any unlawful act; or

2. the Participant engaging in professional sports, speed contest, racing of any kind (other than on foot),
mountaineering requiring the use of ropes or the use of wood-working machinery driven by mechanical
power whilst at work;

3. the Participant engaging in training or performing of any form of martial arts; or

4. the Participant whilst travelling in an aircraft as a member of air crew or for the purpose of any trade
or technical operations or in any other aerial activities except whilst travelling as a passenger over
established air routes in a fully licensed aircraft operated by recognized airline; or

5. the Participant engaging in or taking part in government regular police, arm forces, naval, military
operations, air force service or operations or participation in operations of an offensive nature planned
or conducted by the civil or military authorities against bandits, terrorists or other elements; or

6. the Participant engaging in diving, mining, logging, underground works, explosive making or
handling or custodians or blasters, gas manufacturing or whilst on duty as a ship crew or fisherman; or
7. committing or attempting to commit suicide (whether sane or insane), intentional self-inflicted
injury, insanity or any attempt threat; or

8. a complication of pregnancy, childbirth, miscarriage (except accidental miscarriage) or abortion; or
9. provoked murder or assault; or

10. the Participant being affected (temporarily or otherwise) by drugs or narcotics unless taken as
prescribed by qualified registered Medical Practitioner or alcohol unless it can be established to the
Takaful Operator 's satisfaction that alcohol was not a factor contributing to the happening of the Event;
or

11. HIV (Human Immune Deficiency Virus) and/or any HIV related Iliness including AIDS (Acquired
Immune Deficiency Syndrome (AIDS) and/or AIDS Related Complex (ARC) and/or any mutant
derivative or variations howsoever this syndrome has been acquired or may be named; or

12. traceable to sickness, disease, parasite, bacteria or viral infection even if contracted by Accident; or
13. anthrax, blood-poisoning, erysipelas, ptomaine-poisoning, pyaemia, septicaemia and/or tetanus; or
14. any pre-existing physical defect or infirmity; or

15. any actual or alleged liability whatsoever for any claim or claims in respect of loss or losses directly
or indirectly arising out of, resulting from or in consequence of, contributed to or aggravated by
asbestos in whatever form or quantity; or

16. death or disablement directly or indirectly caused by or contributed by or arising from:

(i) Loss or destruction of or damage to any property whatsoever or any loss or expense whatsoever
resulting or arising therefrom or any consequential loss directly or indirectly caused by or contributed
to by or arising from ionising radiations or contamination by radioactivity from any nuclear radiations
or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion
of nuclear fuel. For the purpose of this exception combustion shall include any self-sustaining process
of nuclear fission.

(if) Any Accident loss damage or liability directly or indirectly caused by or contributed to by or arising
from nuclear weapons material.

Any “act of nuclear, chemical, biological terrorism” (as defined below) regardless of any other cause or
event contributing or in any other sequence to the loss.

For the purpose of this exclusion:

“Nuclear, chemical, biological terrorism” shall mean the use of any nuclear weapon or device or the
emission, discharge, dispersal, release, or escape of any solid, liquid or gaseous chemical agent and/or
biological agent during the Period of this Takaful by any person or group(s) of persons, whether acting
alone or on behalf or in connection with any organization(s) or government(s), committed for political,
religious or ideological purposes or reasons including the intention to influence any government and/or
to put the public, in fear.
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