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ABSTRACT

Tourism industry plays a key role in Malaysia’s economy. However, there has been an
absence of comprehensive policies on the industry and part of the reasons lies in the
fact that there is no one set of laws that could be said as comprehensive and able to
provide the framework for the tourism industry. By acknowledging that tourism
industry, being one of the oldest industry in the world, is influenced by Islamic
teachings, therefore, it follows that reference to the Shari>ah can be the ideal option
in designing the complete framework for laws and policies for the tourism industry.
However, such approach has not been taken in Malaysia. Findings indicate that the
laws and policies to regulate the industry have been put in place mostly as a reaction
to developments in the industry. This underlines the lack of planning and coordination
between the states and between federal and state governments. To a large extent this
has been due to the existence of overlapping of powers between the federal, state and
local authorities. The problem has escalated when certain states were controlled by
political parties in opposition to the central government. However, the overlaps in
jurisdiction should not be a reason not to cooperate to formulate laws to regulate
tourism industry in Malaysia. Political parties and rivalries should not be a problem
indeed. Here lies the importance of realising the crucial role of tourism in the
economy and of course the democratic nature of politics. Apart from that, inconsistent
policies adopted by the federal government so far—despite the novel objective of
facilitating the tourism industry—have not been good to national identity. These
policies have also been at odd with the environment. Thus, the study proposes that
while the management of the globalisation process is for federal authorities to deal
with, the states and local authorities should be allowed to handle matters not falling
under the former. Local communities should also be given more space to get involved
in tourism ventures. This leads to the next proposition of this study; namely, the
participation of public interest groups and public participation in the proceedings of
the courts. Indeed, there is enough justification for this under the existing public law
theory. As far as the research methodology is concerned, while fact-finding is
primarily library-based, some interviews have also been conducted. These include
discussions and interviews with the policy-makers and major players in the industry.
Since tourism is concerned with wide combination of sub-sectors, laws and policies
from selected ASEAN as well as the Commonwealth and European countries, United
Kingdom and the United States are referred to in situations where it is necessary and
suitable for the Malaysian context.
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CHAPTER ONE

INTRODUCTION

1.0 BACKGROUND OF STUDY
Today, in Malaysia, the tourism industry is one of the most important industries,
which has contributed greatly to the income of the country.* This industry is not new
to our country as since the time of the Malacca sultanate in the early history of Tanah
Melayu, tourism was an important industry which contributed to the economy of the
state.? Hence, one of the first written code during that time, Undang-Undang Melaka
impliedly provides the rules which were applied to the travellers then. From the
various provisions of the code, it can be construed that the law that applies to the
travellers then were the natural law based on the grounds of morality, where the rules
of obligation were the core concept. Since trade was the main purpose of the
travellers, tortuous aspect of travellers and occupants for example, were illustrated
impliedly in many of the provisions in the Undang-undang Melaka.® During the
British rule, the introduction of the Innkeepers Ordinance which was then replaced
with the Innkeepers Act 1952* (herein after referred to as the 1952 Act) was the only
specific statute that governed the travellers and the providers of accommodation.

As tourism industry grew around the world and became an integral part of the

fabric of modern life, its international dimension increased and national governments

! Tourism is the second biggest source of income for Malaysia as a nation. This is in line with the
government’s intention to accelerate the domestic private sector and stimulate the services sector to
spearhead economic growth. (See Datuk Seri Mohd. Najib Razak’s speech, “The 2010 Budget,” New
Straits Times, 23 October 2009, 1.)

% The evidence can be found in the discussion on Undang-Undang Melaka, edited by Hassan Ahmad,
Yayasan Karyawan, 2003.

® Examples can be found in Article 21 and 24.

* (Revised 1981), (Act 248).





