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ABSTRACT

Allowable expenditure is a vital area available to taxpayers to explore for tax benefit.
It is distinguishable from tax evasion, in the sense that the latter involves using
unlawful means to circumvent the payment of taxes, it is therefore illegal and a crime
punishable by the law; but allowable expenditure which may be described as an
extended family member of tax avoidance is the process whereby taxpayers take
advantage of legal opportunities to minimize their tax liability; the implication of this
is that such taxpayers are knowingly trying to reduce their taxes, but they are not
knowingly breaking the law. Allowable expenditure is an area of taxation law where
the development of legal principles cannot be over emphasised as statutory provisions
meant to control impermissible tax deduction may not cover all the schemes taxpayers
and tax-lawyers (advisors) mechanically formulated for the purpose of tax benefit.
This thesis addresses the issue of allowable expenditure in revenue law on which there
are statutory provisions; it argues that in interpreting the statutes, the judiciary often
comes up with legal principles relevant to this area of law. It is the development of
these legal principles in relation to tax deduction of business expenses that the thesis
evaluates, doing so from the perspective of common law jurisdictions.The concept of
a loophole is an arresting proposition that illuminates revenue loss on the part of
government, among other factors responsible for such loss. It hinders the tax
authorities in carrying out their statutory duties of tax collections. In tax terminology,
a loophole is defined as a technicality making it possible to circumvent the law’s
intent without violating the letter of the law; the thesis draws attention to the
sophisticated schemes formulated by the taxpayers and their tax advisors to explore
the loophole in the law for tax advantages. The thesis finds that the general
consistency issue in impartiality of law requires that the principles sustaining the
coherence of statutory framework, either on taxation or other legislative enactments,
be observed when deciding, for instance, whether an expense is incurred for the
purpose of producing income; hence the preference for interpretation that reduces the
possibility of contradiction and inconsistencies among various statutory provisions.
As a result of this finding, the thesis concludes that the ordinary principles of statutory
construction must be applied to the words used by Parliament and this underscores the
significance of interpretation of statutes. The thesis recommends that the principles of
statutory construction should be upheld at all time and the implication of this is that a
course of action that was designed to defeat the intention of Parliament should be
treated as tax avoidance and dealt with accordingly since allowable expenditure as a
tax benefit is meant for the deduction of expenses incurred in producing assessable
income.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND

The income tax law is complex in nature due to its objectives; this is in addition to the
understanding that through it the legislature seeks to balance many principles of law.
Indeed, different policy objectives can be pursued through a tax system; as a result
some provisions in the statutes relating to revenue underscore the extension of the
Income Act in common law jurisdictions and other recognised political territories
from an ordinary instrument of source of fund or means of the cost of government to a
mechanism through which the economic and the fiscal policy for the regulation of
commerce and industry of a sovereign state is exercised. As Professor Clair rightly
observes: “the tax system is a powerful tool used to direct social and economic
activities...”"

In the same tone, Major J in allowing an appeal from a judgement of the
Federal Court of Appeal had argued that: “although the principal goal of the Income
Tax Act is to raise national revenue, there are competing demands and priorities which
may shape tax policy in any given circumstances.””

Similarly, on rejecting a submission that the courts should adopt a test which
required a strict business purpose for a transaction, independent of the goal of tax
avoidance, before an entitlement to a deduction or exemption would be recognised,

Estey J was of the view that such recognition would run counter to the modern

' See Young Clair F.L. “Impact of Feminist Analysis on Tax Law and Policy,” in ‘Feminist Analysis:
Challenging Law and Legal Processes,” Institute of Continuing Legal Education, January 31, 1992.
Toronto: Canada Bar Association — Ontario, (1992) at p.1

? See Friesen v Canada [1995] 3 S.C.R. 103 at61(per L ‘Heureux-Dube, Sopinka and Major JJ)



legislative intent infusing the provisions of the Income Tax Act. He insists that the
statute had to be viewed as not only a tool of raising revenue, but also a device for the
attainment of certain economic policy objectives.’

It is from this perspective of multiple objectives of statute on taxation we
should view measures such as tax deduction which Parliament has expressly allowed
on the basis that expenses incurred, for instance, within a business or revenue-
producing circle* should be deductible while some expenses are disallowed on the
ground of public policy. Good examples of that are penal fines or other such expenses
which may frustrate the legislative purpose of other statutes if allowed to be
deducted.’

The concept of a tax deduction is not a new phenomenon, neither is it an
offence nor immoral in its outlook even though it results in a loss or reduction in the
tax revenue for the government. However, equity in a tax system may sound
reasonable but it is pertinent to note that equality is an elusive concept® and the myth
of law’s neutrality has been largely eroded.’

Income tax legislation is said to be by its nature both overtly and systemically
discriminatory, for instance, in Malaysia and in virtually other common law
jurisdictions, the tax law does discriminate in favour of residents against non-residents

by imposing higher rates of tax on some forms of income realised by the latter; it

3 See Stubart Investments Ltd v The Queen [1984] 1 S.C.R. 536, at p.576 (per Beetz, Estey and
Mclntyre JJ)

* See Symes v Canada [1993] 4 S.C.R. 695 (per Iacobucci J)

3 See British Columbia Limited v Her Majesty The Queen [1999] 3 S.C.R. 804 (per Bastarache J)

% See Andrews v Law Society of British Columbia [1989] 1 S.C.R. 143

7 See Brockman J. ‘Social Authority, Legal Discourse, and Women’s Voices,” 21 Man. L.J. 213, (1992)
atp.233





