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CHAPTER 1

1. BISTORICAL BACKGRQUND OF ISLAMIC LAW

AND MALAY CUSTOMARY TENURE

Islamisation of the present National Land Code, Act
56 of 1965, must be viewed as an effort of recovering
lost treasure, or of re-establishing historical status
guo of the country. Historical facts bear witness to
these statements, Hall declared that in the 15th centu-
ry, Malacca was the most important commercizl centre in
South Bast Asia as well as the main diffusing centre of

Islam l. According to Frofessor Ahmad Ibrahim 'The law

followed in Malaocca was the Muslim law which had obser-
ved such points of the Malay customary law as were com-
patible with Islamz. 3.k, Dag in '"The Torrens System in
Malaya' acknowleged "The traditional law in Malaya was
a mixture of adat (or ancient custom) and:hukum shara'
(or orthodox Muslim works of the school of Shafii', The
relationship between the Malay oustomary tenure and Is-
lamic Law is doocumented in the Malacoa Digest of A.D.
1523, the Pahang Digest dated 1650, Kedah Disgest of 1650,
"adopted from regulations of the kind India knew embodied
in the Moghul Tarikh-i-Tahiri", the Johore Digest, based
on the Malacoa Code, dated about 1789, the Perak Code and
Ninety~nine laws of Perak, 1765. "These are digests, con-
taining traces of Malay indigenous patriarchal law, but
mixed with reliocs of Hindu law and overlaid with Muslim
aw".3
1

Dq Hall, History of South Zast Asia.

Towards a History of Law in Malaysia & Singapore, peDe -
. story.p.>
301r iiohard siinstedt, The lalays: A Cultural Hi
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"The Ninety-nine Laws of Perak, 2 compromise between
the law of the PrOphet4 and ancient adat (oustom), re-
puted to have been bought to lMalaya by Saiyid Hassan in
the days of 3ultan Ahmad Tajidin (1765) dealt with real
property only in two sections: section 13 (abandonment
of tenement) and section 43 (right of a person clearing
1and)." >

These Malay Codes and Digests throw some light on the
mode of acquisition of land and cooupancy rights practi-
sed by the Malays which had Islamic influence,"Among the
Muslim states of South East Asia, therefore, indications
exist in the presence of Islamic Law in the legal admi -

L]
nistration, prior to the era of colonial rule .

7

The case of Hamah v. Laton ° which waa decided by the

British Judges had long established that Islamio law is
the law of the land. Islamic law is not foreign law. It

ig the local law whioh the local courts should take ju-
dicial notice, In Fatimah v. Haji Ismail . the ocourt hed
also held that Islamic law is part of the law of Johore.

In the recent case of Tengku Jaafar and Anor w, The State

of Pahang ? the Supreme Court held that the law in Pahang
before the introduction of the Torreng system was Islamio

law of the Shafii Sochool. In 3ahrip v. Mitohell & Anor. A0

Sir Benson Maxwell C J categorically stated that:

5S.K.Das (Supra) p. 2.
6Winstedt(Fn. 3) pe 25.
T(1927) 6 P.ii.8.L.R. 128,
8(1939) M.L.J. 134,
9(1987) 2 M.L.T. T4.
1°(1879) Leic 466,
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"It is well kmown that by the old Malay law or cus-
tom of Malacca, while the 3Jovereign was the owner of
the g0il, every man had nevertheless the right to clear
and occupy all forest and wastie land, subjeot %o the
payment, to the 3overeign, of one~tenth of the produce
of the land so taken. The trees whioh he planted, the
houses whioch he built, were his property which he could
gsell or mortgage or hand down to his children. If he
abandoned the paddy land or fruit trees for three years
or his gambier or pepper plantations for a year, his
rights ceased, and all reverted to the jovereign. If,
without deserting the land he left it unoultivated lon-
ger than was usual or neoessary, he was liable to eject-
ment" .

Sahrip's case established beyond doubt that even after
the arrival of the #uropean settlers and administrators
in Malacca, the Malay customary tenure was much alive
and in force and in line to a great extent with Islamio
law of property. His lordship statements regarding 'the
govereign, which he meant to be the ruler or sultan, was
the owner of the land' are however not in line with Is-
lamic teaching and therefore must.be ignored by Muslims.
Land is a gift of Allah and as such ownership absolutely
veats in Him. Man holds land as a mere trustee.

11
In another ocase Abdul Latif v, Mohamed Meera Lebe,

a British Judge Claridge R held:
"1{ has been proved that in the territoriss of llalacca

the owners of the soil and the oultivators of it are en—

11(1829) 4 Ky 249.



tirely distinct persons, except in and in the immediate
vaoinity of the town., That the owner of the soil cannot
eject the oultivator as long as he continues to pay him
a certain portion of the produce - gﬁnerally one-tenth,
That the owner of the soil may sell or otherwise dispose
of his interest without prejudice to the cultivator, and
the cultivator vice versa. That in case the oultivator
allows the land to lie waste, the owner of the soil may
eject him by due process of law. That the fact of land
being uncultivated for certain periods is evidence of was-
te. That the period allowed for paddy land is 3 yearsg
cooonut trees and other fruit treea etc 3 years; gambier

1 yeary and pepper 1 year'.

Phe decisions in Abdul Latif and Sahrip gave judicial

recognition to the ancient laws of Malacoa, in which it

was gtated:

"Phere are two kinds of land, first the 'living land'
and gsecond, the 'dead land'., With regard to 'dead land’',
nobody has property rights to it, (when) there is no sign
of its being under oultivation by someone, (then) certain-
1y nobody can lay a olaim to that land., If someone culti-
vates it into (a rice-field, be it) a huma or ladang or
sawah or bendang, no one can proceed qgainst him, That is
what is understood by 'dead 1and'." 1E

The incidents of the lalay oustomary land tenure as

desoribed above, reflected the rule and practices as fou-

12Liaw Yook FPang, Undang-Undang Melaka, Koninklijk In-
stitute, The Hague, 1976,
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nd in the classical Islamic law of property. These ous-~
tomary rules could therefore be said to reprsesent +the
end result of a long periof of integration and harmo-
nious blending between the classical Islamic law of pro-

perty and local adat as ohserved by the Malays.13

In 3haik Abdul Latif v. Shaik flies Bux'’ again am

Bnglish judge, Edmonds J C acknowledged and held that
under the several treaties made between the British and
the Malay Rulera, the former were merely to aoct as 'ad-
visers' to the latter. His lordship also pointed out th-
at at the time when the British came to the Malay States
'4he only law at that time applicable to the Malays was

Mohammedan law modified by local customs ...'

By going through the historical records, our contempo-
rary lezal writers have highlighted the true perspective
of our legal history. One of them has put it sucecinctly
and effectively as followsa:

"The brief historical survey on the law of property
in Malaysia as recounted in chapter 1 (supra) has shown
that what the western trained legal historians use to
label as ocustomary law or oustomary land tenure was in
faot a harmonious blend of Islamic law and local customs,
Whatever rules of Islamioc law relating to land tenure
that regulate the daily lives of the Malays over the
centuries since the 3overeign Malacca Sultanate embra-
oed Islam have finally seeped into the Malay psyche and

became an integral and indistinguishable part of the

13See 3alleh Buang, “"The Law of Property in Maleysia,
The Iaslamic Perspective - Seminar Paper: I.I.U.

My, oot & SwEts ont
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Malay way of 1ife - the adat, An in-depth study of our

early land law revealed the existence of a substantial

body of Islamic legal principles, a historical facts wh-
ich contemporary scholars find themselves in difficulty
to accept, having been so engrossed with the oivil law
system introduced in these shoreas after the arrival of
the British administrators towarda the close of the eig-

15

hteenth century."

To reinforce these historiocal facts that Islamioc Law
or Muslim law was the Lex Lool of Peninsular Malaya and

its development from time to time will be undertaken and

guaranteed, the Federal_gggstitutigg declares in Article
J clause (1) Islam is the reliéion of the Federationj but
other religions may be praoctised in peace and harmony in
any part of the Federation. The Federal Constitution also
provides that in all matters pertaining to Shariah law
the 3hariah Courts are given the full jurisdiction in the

Federation.lé

In this chapter we have provided the historical evid-
ence and authorities regarding the status quo of Islamic
law and Malay Customary land tenure in Malaysia especial-

ly Peninsular Malaysid.

In the next ohapter, the writer will highlight the po-
1itioal and legal manoeuvring of the British golonial po-
wer in order to displace the lawful place of Islamic law and

¥alay Customary Tenure from their own soil.

lsﬁj. 3alleh Hj, Zuang, Malaysian Torrens System, 2d,1949,

16Article ¥21. { ) Pederal Constitution.
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CHAPTER TWO

Displacement of [slamic and Customary Law

O ot et e e e i S R gt B e L0 S L P o e B Pt Y. S O P g P S T il S T et

A eritical study of the lezal history of the country
Wwill highlizht the fact that Islamio Law and the customa
and usages of the Malays were displaced from their righi-
ful place by the oolonial powers. They were replaced by
the common law gradually.

There were three separate entitiea before Walaysia
attained independence, These three entities were:

(a) The itraits jettlements, comprised of Penang, Malaoca
and 3ingaporej
(b) The Federated Malay 3tates of Perak, 3delangor, Negeri

Jembilan and Pahang; and
(¢) The Unfederated Malay 3tates of Kedah, Perlis, Kelan-

tan, Terenggsnu and Johorae,

i 8%, we will highlight the historical evidence of tsking

over from & Muslim Sultan by the British colonial power.

The 3traits Settlemegzg

B

In the seventeenth century, the island of Peneng was
part of the territory of Kedah, then ruled by a Muslim
3ultan. Yhen Franois Light came to negotiate for & lease
of the Island in the latter part of the eighteenth centu-
ry, the dultan was faoing problems from the north and
south, from the 3iamese and the Bugis respectively, The
arrival of the British was welcomed bu the 3ultan who had
hoped that in return for the lease of the island, the Bri-
timh would render military asaistance to Kedah in figh-

ting off the 3iamese and the Bugis. The 3ultan was nowW-
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manouvered, through deceit and threats, into finally
giving up the island and the mainland of Province
Wellesley (now Prai} to the British through three
treaties in 1786, 1791 and 1800. Aoctual events and the
three aforesaid treaties indicated that the island of
Penang was never settled as a colony by the dast India
Company {agent of the British Jovernment), but was in
fact originally leased out by the Sultan to the Zast
India Company. I legal parlanoce, the island was ceded
to the British and not settled, Hence, the law of the
plaoq, i.e. Islamic Law and Malay custom then prevail-
ing in the state of Kedah should have been regarded as
the LEX LOCI of the island and be permitted to continue
in force. @nglish law, which is the law of the newcomers
the English %raders should not have been considered as
the governing law in Penang. That would be more appro-

priate if the island had heen 'settled’ by them. The

et g 2o it st it it - e

§§917 obaerved that the island was wholly uninhabited
when the English arrived. As such, it held that it was
really immaterial,
to oonsider whether the island should be re-
garded as a ceded or newly settled territory
for there ig no trace of any laws having been
established there before it was acquired Yy
the #ast India Company. In either view thg

law of England must be taken to be the gover-

ning law, so far as it is applicable to the

17(1872) 1 ky. 326.



circumstances of the place and modified in
it4s application by these circumstances.

English common law and equity was introduced in the St-
raits Jettlements as a result of the three Charters of
Justice passed by the Bnglish Parliament, the first soon
after the acquisition of Penang in 1807, subseguently in
1826 after the acquisition of Malacca and 3ingapore, and
finally in 1855. Thus it came about that the BEnglish
deeds system was introduced in Penang at the turn of the
19th century.l8

Unlike the island of ?enang, which was comparatively
a virgin territory cccupied by a handful of fishermen
when the dfast India Caompany first landed on it, Malacca
had enjoyed a long illustfious history of self-rule under
the [lalacca Muslim 3Sultans, and subsequently the Portu-
zuese conquerors in the 15th century followed by the
Mateh in the 16th and 17t centuries. ‘hus when the Ing-
lish took over the reign in Malacca from the Dutoh af-
ter the Anglo-Dutch Treaty of 1824, Malacca had already
its LEX LOCI, consisting of a blending of Islamioc Law
and Malay oustom. The land law then prevailing was the
Malay oustomary tenure, with the system of Dutch grants

implemented in the urban areas. In SAHRIP V. MITCHELL &

ANOR, Maxwell C.J. held that:

It is well-known that by the old Malay law or
custom of Malacoa, while the Sovereign was
the owner of the soil, every man had never—

theless the right to clear and occupy =all

18Judith 3.,1981, National Land Code, Commentary,HLJ p.d.
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forest and waste land subject to the pay-

ment to the Sovereign of one—tenth of the

19

produce of the land 8o taken.

LATIF 7, MOHAMZD ¥MBERi LIBE (supra)

Amongst the principal characieristics of the Malay
customary tenure were:-

(a) t+he nature of ownership of the land under Malay
customary tenure was not one of absolute owner-
ship as presently provided for under the National
Land Code, but was of a lesser extent known as

"proprietary right", where the right of ownership

extends not to the soil as such but to the usufruct

or the right to utilise the soilj;
(b) the usual method of acquisition of the land is by

opening up and cultivating virgin jungle land or

waste land, as indicated in é&HRIP 7, MITGHELL
(supra);

(¢) whilst maintaining the land under continuous cul-
tivation, the owner was obliged to pay one-tenths
of the proceeds to the Rulers as tax;

(d) if the land was negleoted for any substantial pe-
riod of itime without any reasonalle cause, it
would be forfeited bty the iuler =nd the owner
would lose all his rights therweing

(e) if the owner wishes to 8ell his land, the orice
which he could expect from the purchaser would

refiec% tva sur total of iz labour a~d out-of-

19560 also Abdul Latif's case £1329) 4Ky. 249,
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pocket expenses incurred in cultivating and deve-
loping the land, This was known as "pulang belanja",
which literally meant "return of expenses";

(f) if the owner wishes to borrow money on the security
of his land, Malay custom recognises the transac-
tion known as "jual janji", which is basically a
sale transaction with a collateral agreement by the
buyer to gell back the land to the borrower upon
the latter paying cack an identical price before a
atipulated date, If the buyer fails to do so, the
sale agreement tecomes absolute, im which event

the transaction becomes known as " jual putus",

These characteristics of the ialay customary tenure
were noted and studied in detail by Maxwell in his nota-
tle treatime '"Law and Customs of the Malays with refer-
ance to the tenure of Tand" published towards the close
of the 19th century. What Maxwell and later scholars,
guch as Das, ‘long, Judith 3ihombing and others,
failed to see was that these customary traits of the
land tenure actually reflected Islamioc precepts., Thus

we would okserve that -

{a) the nature of "proprietary right" reflecis the Islanic
principle of ownership of property.. In Islam, all
things belong to Allah absolutely whilst man's owner-
ship in the property is dependent upon his ability
40 utilise it for the general benefit of the ummahs

(b) the method of acgquisition as described in 3AHRIP V.

o e - st ey -t

e e vt o s e

whioh had heen practised since the time of the Prophets
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(¢c) the duty to pay one-tenths of the proceeds to the
meaning one-tenths) in Islamj

(d) the need to maintain the land under cultivation con=-
forms to the Islamic injuction against waste, The
case of Bilal during the time of Caliph Umer emphasi-
ses this rule against waste and neglect of cultiva-
tiong
lamio principle that men does not own the land, but
is merely given the privilege to utilise it as long
as he could do so for the public benefit;

(f) the customary transaction of "jual janji" corresponds

to the transaction of ”bai‘_Bil wafa" wvhich is acce-

pted by the Hanafi 3chool.

In Malacca, Malay oustomary tenure was abolished to-
wards the end of the nineteenth century, some three de-
cades after the passing of the third Charter of Justice.
This was brought about when in 1861 a.law was passed by

the “nglish administrators that henceforth all land shall

be deemed to ba "vested in the Crown", following the Zng-

1ish law of property.

As in Penang, the ZInglish deeds system was also ulti-
mately introduced in Malacca. This means that when Mala-
cca, This means that when HMalacoca wWas administered by the
British, three systems of land tenure were prevailing in
the jtate, namely the Malsy customary tenure, the system

of the Dutch grants and the inglish deeds system, However,

the Dutoh grants were subsequently converted to the Ing-
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lish "fee sgimple",

The Federated Malay States

After dealing with the history of Penang and Malacca and
noted that the original E@Eﬂ&gg; of the two 3tates was
that of Islamic Law and the Malay custom of land tenure,
we now turn to establish the LEX LOCI of the Federated

Malay States,

lUnlike fenang, which was ceded but whioh was subseguent-~
17 rezarded for all intents and purposes as a getiled
territory, and llalacca which the British received in ex-
change for Bencoolen from the Jutch in 1924, the Federa-
ted Malay Jtates were independent 3tates under sovereign
uslim rulers. In THE PAHANG CONSOLIDATED COMPANY LTD. 7.

T s 450 Y Y i T e O ok e e e A A N i A . e ot s e S8l o e MY Sl A Lo B S0 P S i

THI 3TATE OF PAHANG, Lord Tomlin ohserved that:

.

"The 3ultan of Pahang is8 an absolute ruler in
whom resides all legislative and executive po-
wer, subject only to the limitations which he

hag from time to +ime imposed upon himself, 20

In the oase of WOON NGEE YW & ORS., V. NG YOON THAT &

OR3. (1941) W.L.J. Rep. 32, Terrel J., explained that:

"Phere is, however, a difference between the
Colony and the Federated Malay States .j. In
the Colony the early settlers were deemed to
have trought with them the common law of Eng-
land and all that implied, There were the
three Charters of Justice in 1807, 1826 and
1855, and these specifically provided that

the administration of justioce was to be

20,(1933) M.L.J. 247,
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i adapted soffar as circumstances would permit
to the religious manners and ocustoms of the
several classes of litigants. As a reault
wither of the principle of comity introduced
by the common law, or as a result of the
Charters, the English rules of law have been
modified in the case of persons of alien race
and custom ... In the Federated HMalay States
there are no Charters of Justice, and the com-
mon law was not introduced until the passing

of the Civil Law Enactment Jo, 3 of 1937.

In the case of SHAIK ABDUL LATIF & O35. V. SHAIK ZLIAS
BU%_(1915) 1 F.M.S.L.R. 204, the court had %o consider
what law to apply in relation to a will drawn up hy a
nuslim who lived and then .died in 3elangor. The trial
judze, Innes J.C. held that Islamic law was to be appli-

ed and further observed that:i:=

On each oocasion when the introduction of
2ritish influence upon the administration of
the 3tetes has been formally recognised by
their Rulers the only law which existed and
was accepted by the Malays and other Moha-
nmadans as applicable to questions of inhe-
ritance and testamentary dispositions was
that of Mohammad modified in few districts
by local custom..

When the case went up for appeal, Edmonds J.C. took

the apportunity to clarify the position further:-



_.]_5...

The British treaties with the Rulers of these
3tates merely provided that the advice of the
Bitish administration should be followed and
in accordance with such advice Courts have
been eatablished by Znactment, British Judges
gp ointed, and a British administration esta-
blished. Before the first treaties the popu~
lation of these 3tates consisted almost sole-
ly of Mohammedan Malays with a large industr-
ial land mining Chineae community in their
midst. The only law at that time applicable to
Malays was the Mohammedan law modified by custom.
In Selangor, Perak and Pahang amongst Mussal-
mans successions on death was regulated by une
modified Mohammedan Law, in parts of Negri Sem-
bilan there are special looal cuatoms based on

matriarchy,al known as 'adat perpataeh,

With the coming of the British administrators in the
Federatied Malay States, the rulss of Malay customary te-
nure soon gave way to the Torrens Sys%em, a law alien to
the local population at that a time. The first Toyrens Le-
gislation in the Malay 3tates was the Sselangor Registra-
tion of Titles Regulations of 1891, and this later become
the model for the other three 3tates to follow, Perak and

Pahang in 1897, and Negeri 3embilan in 1893,

The Unfederated Malay States

The Unfederated Malay 3tates were Kedah, Perlis, Kelan-

. .
1Shaik Abdul Latif (supra) p. 217.
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tan, and Terengganu. Johore accepted the status of a pro-
tectorate in 1914. The northern states of Kedah and Perlis
were very much under the influence of the Siamese King,
and to a lesser extent so was Kelantan and Terengganu., The
British gained possession of these four northern states
from 3iam (now Thailand) in 1909 pursuant to the terms of
the Anglo-3iamese Treaty of that year, whereupon a British
Adviser was appointed to look after British interests in
each of these states, Johore was the laat State to come
under the British influence, but then Johore Sultan had
always maintained a close allience with the Bitish monar-
che In time, the Torrens system was alsoc introduced in

these five Unfederatad Malay Statesn,

Land tenure in these Unfederated Malay 3tates, prior
to British intervention, was that of early iHlalay tenure
i.e. Malay customary tenure, having indication of Islam-
io influence although, other than in Jeohore, also certain

incidents may have been those of Thai law.

The -Beginning of the Torrens 3ystem.

Thus it is clear from telling historical facts, when
the Torrens system was first introduced in the Federated
and Unfelerated Malay States, as well as Penang and Ma-
lacoa, originally there was already then prevailing a
system of land law based on Malay oustom and Islamic law
a8 the LAX LOCI, This has been recently been affirmed by

the Supreme Court of Malaysia in the case of TENGKU Jil-

. i i e o ot et - i s v T PP .
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the Lord President aeld that the land law in Pahang be-
fore the introduction of %.a Torrens system was Islamic

law of the 3hafii 3chool.

In the early stages of “ine introdiction of the Torrens
syatem, the Yensral Land Rejyulations were enacted in ~1l1
the four states {comprised *hke Pfederated Malay itates),
Perak in 1879, Selangor in 1882, MNegeri 3embilan in 1837
and Pahang in 1888, This was soon followe& by the Regis-
tration of Titles Regulations in 3elangor (1891}, Perak
and Pahanz (1897) and Jegeri Sembilan (1898), and the
Land Enactments of 1897, enacted in all the four states,
By 1911, these several and separate State legislations
finally gave wey to two uniform laws for the four states,
the F.M.3. Land @nactment of 1911 and the F.M,3. Regis-
tration of Titles Enactment, 1911. Thus, uniformity of
law and land administration was finally achieved within
six years of the formation of the Federated Malay States
pursuant to the Agreement of 1895.

Whilst uniformity of law and consistent land adminis-
tration procednfes were attained in the four Federated
Malay States, the position in the other five Unfederated
Malay States atill lagged behind in near disarray. Thus,
Johore had its Land Znactment of 1910, Kedah had its Lan
Enactment of 1906, amended in 1912 and $he Concession
fnactment of 1909, Kelantan and Terengganu had their own
respective Land Znactments of 1938.

Amongst the principal sharacteristics of the Torrens
gystem first introduced into the Malay 3tates whioh could
be regarded as constiituling a radical deprrture from the

o Hj.,Jallehr BUang, Malaysian Torrens Jystem, pp. 9-10.
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rules of Malay customary tenure blended with Islamic Law,

Wwerat-

(a)

(v)

(1)

(£)

all lands vest in the Ruler, who has the power to
alienate land te¢ his subjects wither in perpetuity o
for a fixed term of up to 999 years;

all dealings in land must he in the prescribed form
must be duly registered with the relevant authoriti-
esy failure to do so would render the dealings null
and void, as was clearly demonstrated by the Privy

Council in the jual janji case of HAJI ABDUL RAHKAN &

which could te ~uestioned only under speciz2l circum-
atrnces;y

the traditional method of acouisition of virgin land
or waste land a3z permitted under the kelay customary
tenure was abolished, as could te seen recently in the

case of Sidek & 461 Ors. Y. THE JOVARNIMENT OF PERAK

(1982) 1 M.L.J. 3133

forms of dealings which were recognised under the law
were transfers, leases exceeding three years, charges
and 1ieﬁs; and

two forms of caveats were recognised, namely private

23

caveat and registrar's oaveais,

The uniform laws of 1911 mentioned above perpetuated

the division of land in the country into two distinct

categories. The Land Enactment dealt with the registra-

tion of country lands less than 100 acres in =res on 2

23 1pid, p. 1.
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Mukim Register, i.e. lands formerly held under the Malay
customary tenure, The Regigtration of Titles Enactment
dealt with registry lands, i.e, town lands and country
lands exceeding 100 acres and estates, These two paral-
lel legislation in the Federated Malay 3tates continued
in force until it was amended by the Land Code of 1926,
which came into force on lst., January 1928 and ocame to

cited as the Land Code 1928 (Cap. 138 of Revised Laws).24

The Land Code 1928 effeoted further changes in the law,
whilst maintaining the two categories of land and the ba-
gic Torrens principles sbovementioned., The following
changes were however introducedi-

(a) The principle of indefeasibility of title was more
clearly defined, with specific statutory exceptions
being spelt outg

(b) Adverse nossession against iadividual owners of land

i g8ible :
is now no longer po lej sdverne yossumsion g

ainst the 3tate had been disallowed since the first
Torrens legislation in the reapective 3tatesy
(0) Customary tenure under Adat Perpateh is preserveds
(d) The striotness regarding compliance with statutory
form and registration as indicated in the HAJI ABIUL

. . s st et o W

RAHMAN oase has been abandoned, as could be seen from

ot g i v

the decision of Federal Court in y&gADEVAN S/O MAH A~

LINGAM V, MANILAL & SONS_(M) SBDN. BHD, (1984) 1 C.L.J.

ot et et e el i . g

(e) Specifio types of cultivation were enforoed, 25

241v1d, po 11.

251v4d, p. 11.
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On the eve of its independence, the F‘eder‘ation of Malaya
(formed in 1948 pursuant to the Federation of Malaya Agree-

ment) found itself possessed of :—

(a) one uniform Land Code for the four Pederated Malay
Statesy

(b) five separate State legislation in each of the five
Unfederated Malay States; and

(¢} the English deeds gystem s8till prevailing in the former

Strait® Settlements of Malacca and Penang.

With independence around the corner, it therefore be-
came imperative to work on a new National Land Code which
can achieve uniformity of law and administration in all the
eleven 3tates comprised in the newly emerging independent
State, To this end, the International Bank of Reconstruc~
tion and Development had formed a task force headed by Sir
Louis Chick to study the land laws of the country with a
view to making suitable recommendations to the Governmant.26
A Report was duly submitted in 1955, in which the Mission

strongly urged the Government to enact a national code to

replace the various State enactmenis.

In due course, the Jovernment set up a Commission of
Experts 21 4o study closely the Report of the Chick HiSsion,
Amongst the several weaknesszes in the law and administration
which theg hiok Mission had uncovered and which Sovernment
had subsequently asked to Commission to study in grest de-

tail were the following matters:~

(a) the indiscriminate issue of temporary oocupation licen-

ces and the ease of renewals, gi¥ing rise to false ex-

2613&1‘) Report:The fcon. Devt. O0f Malaya, " 'ton.DC 1955.

2
“TAbdul Hamid, Dato!Kanun Tanah Negara Dlm.Cabaran Zeman, '85.
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lamic law which was practised to a great extent in the Malay
customary tenure gave way to the English léw and the Torrens
gystem. This waa possible because either the then Malays
zenerally and Malay leaders specifically were indifference
of their religion, Islam, and customs, or they were weak to

resigt the will and force of the British.

Tgsentially under the Torrens system the register reflects
all the facts material to the regisiered owner'a title in the
land. These material facts refer to the name of the proprie-
tor for the time being, tne land which has been alienated,
its area zad location, ite survey plan and its boundary li~
mits, The torrens system nas thus endowed the register
with the attributes of a mirror of sorts that can reveszl all
the necessary particulars relating to the land that would
interest a potential purchaser or chargee, Hence the label

of "the mirror principle" as given by Das.29

i second attribute of the Torrens system is that the re-
gister veBiomes a "ocurtain". In any transaction bhetween th
the registered owner and any potential purchaser, the la-
tter will be conocerned only with the register and nothing
else., The purchaser can safely rely on {ﬁé information re-
vealed in the register, and he need not, nor may he, look
behind it.

The cumulative effect of thesme principles is that the
Torrens system has conferred an indefeasibility of title

%o the registered owner, In TEH BEE V. K. MARUEHA&ETHU

e ks

(1977) 2 W.LsJs T, the Federal Court held that "Under the

Torrens system, the rezister is everything", To allow

293.K.Das, The Torrens System in Malaysa, p.65.





