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ABSTRACT

The development of any country can be judged by the position and status enjoyed by
women. This is because women are part and parcel of each and every society.
However, from time immemorial women has been constantly subordinated by men.
Their rights suppressed and sometimes even their very existence seems to be
insignificant. This is the hard fact reality which exists through out the world and
Maldives is no exception. It is with regret to note that their presence remains under the
shadow of the ever looming presence of the males. Submerged under the dominancy
of males, their due rights bestowed by Islam seem to occupy a secondary position.
This fact is most obvious in the arena of their matrimonial life. Maldivian women used
to be in the constant fear of arbitral divorce by their husbands, the never ending
struggles of maintenance amidst the burden of managing the housework and the
rearing of children without any support of their husbands. It was against this back
ground of bitter reality, the Family Act came into existence in July, 2001. The
emergence of this Act lifted the hopes and spirits of many women. Their hopes of
freedom to contract marriages without compulsions, hopes of protection against rash
and impulsive divorce and hopes of improving their maintenance rights. Therefore,
five years after the Act, it is important to determine how far the Act has been
successful in fulfilling these dreams of the women. Therefore, this research explores
these issues and in doing so has adopted a comparative descriptive method, based
mainly on the available literature related to the study and the various legislations from
different countries. Due to the absence of research conducted on women’s rights in
Maldives, it is hoped that this study will contribute to promote their rights with a view
towards suggesting legal reforms of the Act and policy recommendations relating to
the matrimonial laws of the country.
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CHAPTER ONE
INTRODUCTION

The development of any country can be judged by the position and status enjoyed by its
women. This is because women are part and parcel of each and every society, occupying a
significant proportion of the population. However, from time immemorial women has been
constantly subordinated by men. Their rights suppressed and sometimes their very existence
seems to be insignificant. This is the hard fact reality which exists through out the world and
Maldives is no exception. In Maldives, it is regrettable to note that their presence remains
under the ever looming shadow of their male counterparts. With male dominance established
in society, women’s due rights bestowed by Islam, seem to occupy a secondary position.

This fact is most obvious in the arena of their matrimonial life. Maldivian women used
to be in constant fear of arbitral divorce by their husbands, the never ending struggles of
obtaining maintenance after divorce; amidst the burden of managing their lives and custody of
children, without any support from their former husbands. Similarly, societal attitude and the
lack of educational opportunities dictated early marriages for women, which were sometimes
contracted without any regard to their consent. In the same way, the status of women in
polygamous marriages was beyond human dignity. It was against this background of bitter
reality, the Family Law Act came into existence in July, 2001.! The emergence of this Act
lifted the hopes and spirits of many women; their hopes of protection against impulsive
divorce, the improvement of their maintenance rights, freedom to contract marriages without
compulsions and the elevation of their dignity in polygamous marriages. Therefore, five years
after the Act, it is important to determine how far the Act has been successful in fulfilling

these dreams of the women in Maldives.

1 Hereinafter referred to as the Act.



1.1 OBJECTIVES OF THE STUDY
i.  To examine the extent of protection and the rights granted to the women under
the Act, in the sphere of marriage and after divorce, in terms of the rights
available to them under the Shari‘ah. The answers to these issues will be
determined by comparing and contrasting the various provisions, i.e., marriage,
divorce and maintenance with the position in Shari‘ah and the Acts of Muslim

and non Muslim countries.?
ii.  To identify the weaknesses and loopholes in the present law and to come

up with suggestions and recommendations.

1.2 STATEMENT OF THE PROBLEM

Before the enactment of the Act, women in Maldives had to experience many problems in
their matrimonial life. One of the most severe issue the women encountered in their
marriage was the problem of arbitral divorce by their husbands. The fact that Maldives has
occupied the top position in the list of countries which has the world’s highest divorce rates
is a proof of this bitter reality.® This further led to the difficulties in obtaining maintenance
for the children under their custody.* Similarly, women’s right to consent and under age
marriages were not given due recognition. Although consent was not a major issue,
anecdotal evidence suggests that marriages without consent had been contracted to a
considerable extent. This was more evident among the poor families where most of the girls
were often pressurized to contract early marriages in order to relieve their financial burden

from the family. Their very young age or the wide gap in age to the proposed partner was

2 Examples will be drawn mainly from the Arab countries such as Egypt, Jordan, Syria, Morocco, Algeria,
Sudan, Kuwait, Iraq and Iran. In addition, Malaysian, Singaporean and Pakistani position in some aspects
will be discussed to a certain extent.

3 See,World Divorce per 1000 people for the ‘top 12’ countries (2004) <http://www.divorcereform. org>
(accessed on 10 May, 2007).

4 Aminath Rasheedha (house wife), Interviewed by Minnaa Nafiz, Male,” 3 September, 2006.




simply disregarded. The early marriages hindered the women in her educational
development and dimmed her prospects for the future. Similarly, women were not fully
protected against unjustifiable polygamous marriages. Polygamous marriage was and is not
a common phenomenon.® However, the abuse of this right was manifested in the cases
where it has been practiced. In most cases, the later wife received the benefits of
maintenance, while the former wife was totally neglected. In consequent to this

phenomenon, it is noted that they are economically and psychologically affected.®

1.3 HYPOTHESIS

This study is based on the hypothesis that the problems encountered by the women in their
matrimonial life are not adequately addressed by the Act. Most of the rights granted to them
by the Shari ‘ah are not fully provided for under the Act. Solutions to these problems can be
met by importing them from the Shari‘ah. The writer is of the opinion that the divine
guidance, if interpreted without any male chauvinism, is served as the best source to elevate

the status of women especially in their matrimonial life.

1.4 SCOPE AND LIMITATIONS OF THE STUDY

The scope of this dissertation is confined to the status of legal protection accorded to
women under the Family Law Act, 2001 of Maldives. Therefore, the protection granted to
women under other laws such as Criminal law, Civil law is outside the ambit of this
research. Similarly, the status of women in other fields such as education and employment
are outside the scope of this study. Under the Act, focus will be made specifically on the

issues of marriage, divorce and maintenance. Therefore, any other issues such as custody

5 However, statistics obtained from the Ministry of Justice reveals that there is a large increase in the number
of polygamous marriage within the past five years. In 2003, 30 polygamous marriages were recorded, while
in 2006, 57 polygamous marriages were contracted in the country.

6 Dhon Didi (housewife), Interviewed by Minnaa Nafiz, Male,” 3 September, 2006.



and property rights, which although relates to women will be outside the scope of this study.
The target of the study in these areas is only from the perspective of protection granted to
women under the Act, in the light of the rights granted to women under the Shari ‘ah.

This research is mainly confined to the available literature related to the
subject. The study further covers a comparative analysis of relevant legislations from
various countries. However, the study is not carried out on an empirical basis and
therefore does not assess how far in practice, the law has been instrumental in solving

the problems encountered by the women in the practical realities of life.

1.5 LITERATURE REVIEW
There is a vast amount of literature written by many authors on the Muslim Family Law
and the status of women in Islam. Some books further discuss on the leading judgments of
the family law and others give a detailed account of the various provisions of the family
law found in the statutes of different countries. However, none of these books deals with
the situation in Maldives, which is the target of this research. There is however, one study
which is a Master thesis written by a Maldivian on the Maldivian and Islamic family law
but the focus of this thesis is confined only to the concept of saldq under the Act.” Thus,
the present research is necessary to illustrate the situation of women in Maldives with
regard to the country’s Family Law.

The various literatures available on the subject reveal that the rights of women
in Islamic law have been examined mainly from a theoretical point of view in contrast
to an empirical study. Nevertheless, the literature will be immensely beneficial for this

study, since these will provide an insight into the Shari‘ah point of view and provide

7 See footnote 27.



knowledge on the legal position of different countries, as can be illustrated from the
following discussions.

Nik Noriani Nik Badli Shah,® in her book has raised controversial issues related to
Muslim Personal Law. The book shows the reader that in Islam, women has been given
equal treatment to that of men in matters of marriage, divorce and maintenance. The book
further discusses on the problems faced by women in these areas. This book is highly
relevant to the theme of this study since this study will focus on the rights provided in
Islam for women and the extent in which these rights are utilized by law in order to
protect them from being exploited by men in their matrimonial life. The author has cited
various legislations from other Muslim countries such as Egypt, Syria and Jordan among
others. However, this book does not discuss anything specifically on Maldives, which is
the sole platform on which this study is based.

Khurshid Ahmad,® provides a critical commentary on the Report of the
Commission of Marriage and Family Laws of Pakistan. The criticism is targeted on the
law reforms suggested by the Commission. The interesting aspect in this book is that it
contains both the Commission’s and its opponent’s arguments. Both arguments are based
on authorities from Qur’an and it has helped the writer for the present study to weigh the
pros and cons of the arguments discussed on issues such as the age of marriage,
unilateral divorce and polygamy which is part of this study.

Khan Noor Ephroz,* in her book has providétl an in-depth research on Muslim
Personal Law and its application in India. The author has attempted to assess in a

neutral way the extent of the practical implementation of the laws. In the book, she

8 Nik Noriani Nik Badli Shah, Marriage and Divorce: Law Reform within an Islamic Framework,
International Law Book Services, Malaysia, 2000.

9 The Family Law of Islam, edited by Khurshid Ahmad, Chiragh-E-Rah Pubications, Karachi, 1961.

1 Khan Noor Ephroz, Women &hd Law: Muslim Personal Law Perspective, Rawat Publications, Jaipur and
New Delhi, 2003.



interviewed people using a random sampling method. Interviewees were selected from
different backgrounds of the society. This literature is highly useful for the present
study, since it consists of an extensive discussion on the Shari‘ah point of view as
well as an analysis of the judicial interpretation of Shari‘ah. Although the study is
based on India, the issues raised are familiar to any society. Therefore, the results of
the interviews helped the present writer to understand the problems that need to be
addressed in the Act, which is the major focus of this study. In this book, the writer
has clearly proven her point that Shari ‘ah has not been followed in the strict sense by
the Indian legislations.

David Pearl,® in his book gives a précise account of the major provisions of
Muslim family law. However, this book must be read with caution, since in certain
chapters the reader gets the impression of an attempt to criticize Islamic family law.
This is especially evident in the areas relating to ralaq in which the author comments
the law as biased to men. However, the author’s smooth flow and mastery in the
English language helps the reader to grasp the law easily. Thus, it is in this way, the
book has helped the present writer in this study.

Susan A. Spectorsky,! provides a translation éf the responses of lbn Hanbal,
the famous renowned founder of Hanbali School and Ibn Rahwayh, the well-known
Muslim jurist, on questions regarding various issues of marriage and divorce.
Although the structural format of this book makes it difficult for the reader to follow
its contents, it is one of the valuable source of information on Muslim Personal Law

since the authority of Ibn Hanbal and Ibn Rahwayh are undisputed. This book has

1 Pearl David, A Textbook on Muslim Personal Law, Croom Helm Ltd, London, 2" Edn, 1987.

1 Chapters on marriage and Divorce, Resposes of Ibn Hanbal and Ibn Rahwayh, translated from Arab by
Susan A. Spectosky, University of Texas Press, United States of America, 1993.



