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ABSTRACT

Right to education is a recognised right within the context of the International Human
Rights Instruments. Basic education is also considered a fundamental right of children
in most of those instruments. Nations were therefore on this ground encouraged by the
United Nations to consider right to basic education a fundamental right by
domesticating the Convention on the Rights of the Child (CRC) in order to advance
the promotion of children’s right to basic education in their respective domestic levels.
For this reason, Nigeria as one of the signatories to the CRC has domesticated the
convention by passing the Child Rights Act 2003 (CRA) at the national level, for all
states of the federation to replicate. However, despite the passage of the CRA and the
availability of other legislations and a blueprint educational policy, basic education is
not yet a recognised fundamental right under the Nigerian law and consequently not
enforceable. This thesis assesses the legal and policy framework on education in
Nigeria to see how effective they are in promoting and protecting the right to basic
education as a fundamental right of the Nigerian child. To achieve this, qualitative
legal research methodology is adopted, by which the thesis analyses the available laws
relating to the provision of basic education and the available educational policy in that
regard. The same methodology is used to analyse the adequacy or otherwise of the law
and policy and semi-structured interview approach is also used to gain the research
objectives through responses from the interviewees. Through the analysis of the legal
framework, this study finds that the law is weak and inadequate for the recognition of
education generally and basic education in particular as a fundamental right, hence, it
affects the availability of and accessibility to basic education in Nigeria. The thesis
therefore concludes that right to basic education is not recognised under the Nigerian
law as an enforceable fundamental right. The thesis also finds that instability and
improper implementation of educational policy also affects the provision of
compulsory basic education. The thesis further finds that among other factors
precluding the protection and promotion of this right are legislative and judicial
factors. As a result of these findings, the thesis recommends constitutional reforms,
legislative amendments and judicial re-orientation in order to strengthen the legal
framework and ensure proper implementation of policy for the recognition, promotion
and protection of basic education as fundamental right in Nigeria.



Gaand ,\Mﬂi

bV el ey sl DL Bgim Slgal Blow oz 4 Ciine > 38 wadadl (3 )
Jos sl oV e 8 (llail) s ey clgaY) B (lane 3 JULY) Bsim e SIS
G om0 ol e ekl Beis a3l s dlaulsy Ll L el (3 ) leel e LW
D9l (el n L OB el 1dy L2l Sl e 873 ol (el (3 JULY)
2003 sl Jilal) Ggim 096 s M o il culs 5 OB oda e cdy &)
Slaidl gy Jilall Ggim 056 3L e (2N ey colablal ma @ sbyl sed) Lo
B> 0N B e S e (S0 L el el OB el alnd) ey (52
Leadels (e B pal ol (3 wlendly ol Y1 5 Al ) adgs L) 5 (3 Dtls OV
ety el JUBYI Gsim r Ll L g)lasly L) ol (3 ) iy 3500 3
Al o) oty ol 2B o el g ol e ) 55 ¢ B L
sl I e B3y GlaeVl s (3 el Anedadl Aully LoV el s dlal)
IV oy LN o Sl b e ol Olial e Jgamll i g0 40d oML
igas aebadl O1ed) 0580 Lo Canisly @il 0l OF dhlll sda oty 35l Y1 L4
A ol Wy flg o g ells 0B QU dols diar gl 3287 wlel) adls
a Crinn b Lpoms (3 b1 el (3 6 OF o) ptind 4B Uy 3 ool V) ol
Bpadatl) 2] 305 gy a1 ade OF Ll o)l domgy BLA) Comly Lowlial Ui o)lzely
o ALy Bl Jlsal) OF G Gl domy i) (Y1 WY1 el 35 S S
Ci o) OBl ada e el cdedl 3G ey BLe dexd () Ll
g LY e ol e SLadl asmsd) Salely Zayadl oBdadly dgedd) Sl-SLoYl
Tslol) ) didl Olaoy il LYY e dol e aeladl ) ) Bl Olesg

L & ol 38wl el Bileng ol plazaV) T e el



APPROVAL PAGE

This thesis of Folorunsho Ahmad Hussein has been approved by the following:

Farid Sufian Shuaib
Supervisor

Khairil Azmin Mokhtar
Co-supervisor

Nor Hafizah Binti Mohd Badrol Afandi
Internal Examiner

Raheem Kolawole Salman
External Examiner

Aminu Kabiru
External Examiner

Tunku Mohar Tunku Mokhtar
Chairman



DECLARATION

| hereby declare that this thesis is the result of my own investigation, except where
otherwise stated. | also declare that it has not been previously or concurrently
submitted as whole for any other degree at IIUM or other institution.

Folorunsho Ahmad Hussein

Signature.......ccceeeeecveevee e, Date.....ccovvieieeie e



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA
DECLARATION OF COPYRIGHT AND AFFIRMATION OF FAIR USE OF
UNPUBLISHED RESEARCH

THE RIGHT TO EDUCATION IN NIGERIA: AN ANALYSIS OF LAW
AND POLICY

I declare that the copyright holders of this dissertation are jointly owned by the
student and 1HUM.

Copyright © 2016 Folorunsho Ahmad Hussein and International Islamic University Malaysia All
rights reserved.

No part of this unpublished research may be reproduced, stored in a retrieval system,
or transmitted, in any form or by any means, electronic, mechanical, photocopying,
recording or otherwise without prior written permission of the copyright holder except
as provided below

1. Any material contained in or derived from this unpublished research may
be used by others in their writing with due acknowledgement.

2. 1IUM or its library will have the right to make and transmit copies (print
or electronic) for institutional and academic purposes.

3. The UM library will have the right to make, store in a retrieved system
and supply copies of this unpublished research if requested by other
universities and research libraries.

By signing this form, | acknowledged that | have read and understand the 1IUM
Intellectual Property Right and Commercialization policy.

Affirmed by Folorunsho Ahmad Hussein.

Signature Date

vi




All praise is due to Allah the Most High. May the peace and blessings of Allah be
further bestowed upon the Holy Prophet Muhammad (S. A. W). This thesis is
wholeheartedly and sincerely dedicated to my beloved Father, Mu’allim and Murshid,
Sheikh Alhajj Ahmad ‘Abdullah Folorunsho (Hamaaullah, “Baba-n-Faagba”).
Rahimahullah Waradiyallahu’anh

vii



ACKNOWLEDGMENTS

Glory be to Allah (SWT), who hath ordained laws and granted Guidance. May the
peace and blessing of Allah be further bestowed upon the noble Prophet Muhammad
(SAW), his household, companions and the all believing Muslim. My appreciation
first goes to my supervisor Assoc. Prof. Dr. Farid Sufian Shuaib for his roles and
support in form of advice, directives, guidance, encouragement and prayers from the
beginning to the end of this work. Also my co-supervisor Assoc. Prof. Dr. Khairil
Azmin Mokhtar and Assoc. Prof. Dr Shamrahayu A.B. Aziz. It also goes to my
examiners, Asst. Prof. Dr. Nor Hafizah Binti Moh’d Badrol Afandi, Prof. R.K. Salman
and Prof. Aminu Kabiru for their critical and constructive examination of the research.
Also Prof. Dr. A. H Ansari, the Deputy Dean PG AIKOL, Prof. Dr. Hunud Abia
Kudouf, the entire academic and administrative officers of AIKOL and 1HUM at large.
May Allah in His mercy elevate you all higher for the service of Islam and humanity.

My gratitude goes to my mother Hajia Sariyu Aduke Folorunsho and my mum
Alhaja Ni’matallahi Folorunsho, my mothers-in-law Hajia Zaenab Sha’ba and Alhaja
Shifau Bello for their prayers and support. | specially want to thank my darling and
beloved wives, Hajia Fatimah Talhatu Titilayo Ayoka Hussein and Hajia Maryam
Abimbola Alake Hussein for their patience and sacrifice. Special thank also goes to all
members of Hamaaullah Folorunsho family starting from the head, Sheikh Sa’dallah
Ahmad Folorunsho, other members like Khalipha Ibrahim Kunle, Hajia Osiah lyabo,
Hajia Wasilat Aromokeemi, Sa’adat Bolanle up to the baby of the house Sayyidah
Habeebah Folorunsho and the entire members of Shamsul-‘Arifina Billah Fee-
Tareeqat-At-Tijaniyyah-Al-Hamaawiyyah home and abroad.

My specific thank goes to my brother, IsmaNEl T. Oniyangi, Ma’ruf Olawale,
my “Oga” and Father, Alhaji Y.K Saadu, my HOC friend and confidant Assoc. Prof.
Dr. I.LA Abikan, Hajia Balgees A. Ayinla, Barr. Katibi, Hajia Muina and Asiyah of
Y.K Saadu & Co. | am also indebted to Alhaja Maryam Imam, Alhaji Yusuf Lawal,
my father Alhaji B.K. Bello (Baba Isale of Ilorin), Barr. ‘Abbass Bello, Alhaji Issa
Baba Ita, Hajia Kubra Baba Ita, Hajia Salmat, Hajia Siddeeqat, Dr. Biodun, Brother
Sulaiman Yinka, Architect Abdul Hafeedh, Hajia Muslimah Abiola Sanni, sister Seun
Aliu, Mag. Olanipekun, Mag. Alege, Mag Quddus, Mag Shade Lawal, Mallam Sanni
Abdullahi. I also thank my H.O.D Dr. Ismail, all staff of Islamic Law Department, the
Dean of Law Dr. Kayode Adam, Assoc. Prof. Dr. Ni’ma Abdulraheem, the entire staff
of the Faculty of Law and the management of the University of llorin.

| specifically acknowledge and thank my children and companions, Asiyah,
Zaenab, Shehu Ahmad, Tayyibah Ajike, Iradatullah Folorunsho and baby Maryam
Balogun for their love and affections. May | whole heartedly thank my darling brother
and our Grand Pa, Architect Alhaji Abdullah Ahmad Abdullah “Baba” Folorunsho.
(Baba na) I pray Allah (S.W.T) to reward you all for your respective contributions to
my life in general and my Doctorate program in particular. “Is there any reward for
good - other than good?”

May | conclude by once again thanking Allah (SWT) for His countless
blessing by adopting His words where He says: Da'waahum feeha Subhanaka
llahumma, Watahiyyatuhum feehaa Salaamun, Wa aakhiru Da’waahum ‘anil
hamdulillahi Rabbil aalameen

viii



TABLE OF CONTENTS

F AN 0] 1 - (o1 PSSR ROURSR i
ADSIFACE IN AFADIC ..oviiiiciece et ste e e e areeee s ii
APPIOVAL PAJE.....eciieieciie ettt re e e re e iv
[ =Tod - =LA o] USSR SSURTI v
COPYIIGNT PAGE....e e vi
=0 Tor: 4 o] ISP Vil
ACKNOWIEAGMENTS ...t viii
IS o) O T OSSP xiii
List Of Statutes and TreatiES........cccveueiiieiieece et Xiv
List OFf ADDIeVIAtiON ........cooviie e XVi
CHAPTER ONE: INTRODUCTION ....ccoiiiiiiiiieie st 1
L1 INErOAUCTION ...ttt nre s 1
1.2 Objectives of the RESEArCH ...........ccciiveie i 6
1.3 Statement of Problem ..o 7
1.4 ReSEArCh QUESLIONS ......eeveirieiiieieeiiesieeie s e sieesee e e e nee e sseeneesraesneeneenrees 8
1.5 HYPOTNESIS ..ot 9
1.6 Research MethodolOogy .........coviieieiierieieie e 9
1.7 LItErature REVIBW ... ...ccuviiie ettt st 10
1.8 Scope and Limitation of the Study ..........ccccoooiiiiiiiiii e, 28
1.9 Overview Of Chapters .......ccooiciieiicccece e 29

CHAPTER TWO: THE CONCEPTS OF EDUCATION AND HUMAN

RIGHT S, et e et et e teste s teeteeneeneeneenes 33
220 R 1 0o [ o4 o o SRR 33
2.2 Nature and Form of Human RIghtS..........ccccoiiiiiiiiii e 34

2.2.1 Evolution of HUMan RightS..........cccceiiiiiiieiecc e 38
2.2.2 Classification of Human Rights...........ccocoiiiiiiiinee, 42
2.2.3 Indivisibility and Interdependence of Human Rights....................... 45
2.3 Education: Meaning and PUIPOSE..........ccocveieiieieerie e 47
2.3.1 Education as @ CONCEPL.......c.ccuereeieieerieeieseesieeee e see e e e sneesneas 48
2.3.2 Purpose and Functions of Education ...........c.ccccoccevveiiiieiicse e, 52
2.3.3 Role of Education in National Development.............cccccocvvviennennen. 55
2.3.4 Role of Education in National SeCUrity ..........cccccocvvevieiiieiie e, 57
2.4 RIght t0 EQUCALION.......cciiiiieiiie et 59
2.4.1 Content and Scope of Right to Education............ccccocvininiiininnnn, 60
2.4.2 Features of Right to EJUCALION ..........cccoevieiiiiiiiececcic e 61
2.4.4 Justiciability of Human Rights ..., 65
ST o] 0 Tod 11151 o] o SRR 67



CHAPTER THREE:THE EVOLUTION AND DEVELOPMENT OF

EDUCATIONAL LAW AND POLICY INNIGERIA........ccoo e 69
3L INEFOTUCTION .. et nne s 69
3.2 General History of Education in NIgeria ........cccccceveierineneniniceeeeen 71
3.3 Evolution and Development of Educational Law and Policy .................... 76

3.3.1 Pre-Independence Developments ...........ccocevereienencneneneeeeeen, 77

3.3.2 Post-Independence Developments..........cccccveveeieieeieeieseese e 81

3.3.3 The Education Law of the Second Republic (1979-1983) ............... 82

3.3.4 The Return of Military Rule (1983-1999) .........cccceovevviieieeir e, 83

3.3.5 The Return of Democratic Rule (1999).......cccccevivieviviiecicce e, 83
3.4 Evolution of Primary Education in Nigeria ..........cccccvevevivereiieiieeie e, 84

3.4.1 Regulations and Regulatory Body for Primary Education in

N T [=] - AU PP U SV U VR URPRPPUPRPIN 86
3.5 Evolution of Secondary Education in NIgeria ..........cccoceverinieninnienieinennnn 88

3.5.1 Regulations and Regulatory Body for Secondary Education in

[N [=] - A TP P PO ST P VR URURPPUPPPIN 91
3.6 CONCIUSION. ...ttt nne s 91

CHAPTER FOUR:THE LEGAL AND POLICY FRAMEWORK ON RIGHT

TO BASIC EDUCATION IN NIGERIA ...t 93
4.1 INTFOAUCTION L.ttt bbb 93
4.2 Laws Regulating Education in Nigeria ........ccccoeevveviiiieieese e 94

4.2.1 The Constitution of the Federal Republic of Nigeria ............c......... 95
4.2.2 The Disparity between Education and other Fundamental Rights in
the Nigerian ConStItUTION..........cceiiiiiiiiiie e, 96
4.2.3 Child Rights Act 2003(CRA) .....oiiiiriiieieieee e 98
4.2.4 EAUCAtion ACt 2004 .......ccoeeieeeeie e 100
4.2.5 Other Relevant Legislations Relating to Education in Nigeria ...... 101
4.2.6 National Policy on Education and Education as a Fundamental
HUMaN RIGNL......ooe e 103
4.3 International Policies and Regulations on Right to Education and its
FRATUIES ...ttt 105
4.4 Effectiveness of the Law on the Right to Basic Education in Nigeria..... 114
4.4.1 Primary and Secondary Education in Nigeria ...........c.ccceevecveinennen, 115
4.4.2 Fulfilment of the Features the Educational Right in the provision of
Basic Education in NIgeria........cccccveviiiiieeie e 119
4.5 Judicial Pronouncements on Chapter Il of the Constitution and Right to
Education in NIGEIIA .......coveieiiece et 123
L 0o 11 (V1] o] o PR 126

OF EDUCATION AS A FUNDAMENTAL RIGHT IN NIGERIA.................... 128
T8 A [ 0o 104 £ o o R 128

5.2 Legislative and Judicial Challenges..........cccccvevieiiieiie i 129

5.2.1 Legislative Challenge .........ccoooiiiiiiiineee e 129

5.2.2 Judicial Challenge...........cccviiiiiiiiiic e 138

5.3 Other Challenges ........cooviiiiiiiece s 150



5.3.1 Political Challenge..........ccoveieiieiecece e 150

5.3.2 Financial Challenge ...........cccoiiiiiiiiiie e 157
OIS I 0] 11 o o] o ISR 160
5.3.4 Socio-Cultural and Religious Challenges............c.ccooiiviiiiicnennn, 161
5.3.5 Security Challenges ........ccoveieiieie e 162
5.4 CONCIUSION......coviiiiieite e e 167
CHAPTER SIX :THE RIGHT TO EDUCATION IN ISLAM ......cccooiiviiiienn, 168
6.1 INEFOAUCTION ....veiiiieiieiee e 168
6.2 The Position of Islamic Law in Nigeria as a Source of Law .................. 169
6.3 The General Position of Islam on EdUCAtioN ...........ccccvvveieniniiinienen, 170
6.3.1 Affirmative Evidence from the Quran and Sunnah ........................ 172
6.3.2 Nature, Scope and Purpose of Education in Islam ......................... 178
6.4 Education as Fundamental Right in Islam ...........ccocoveiiiiiiiiiiiiieen, 180
6.5 International Instruments and Conventions on Right to Education in
5] -V OSSPSR 184
6.5.1 Universal Islamic Declaration of Human Rights...............c.cce...... 185
6.5.2 The Cairo Declaration on Human Rights in Islam ............cccccceee. 186
GRG0 o o] [11S] o] o FO SRR 190
CHAPTER SEVEN: CONCLUSION AND RECOMMENDATIONS............... 192
7.1 Findings and COoNCIUSION ........ccuiiiieieieieie e 192
7.1.1 Availability of Law, Policy and Development of Schooling
SYSTEIM e 194
7.1.2 Disparity between Education and other Fundamental Rights in the
(@0 451 11 (1] o] o TSP 195
7.1.3 Conflicting and Contradictory Provisions of the Constitution ....... 197
7.1.4 Inadequacy OF the LaW.........coeiiiiiiiiniecee e 197
7.1.5 Legislative Inadequacy and Judicial Inconsistency........................ 198
7.1.6 Lack of Political Will, Financial neglect, Corruption and
INSECUNILY ...ttt be e sre e reene e 199
7.1.7 Unstable and wrong Improper Implementation of Policy .............. 199
7.2 RECOMMENUALIONS ... .eevvreeeeeiieieeie e sie e ste e sree e e ereesneeeesneesreeeeenes 200
7.2.1 Constitutional Amendment and Law Reform...........ccccooveviiennn, 201
7.2.2 Judicial Re-0rientation..........cccovvereeieieese e 201
7.2.3 Stability of and Proper Implementation of Educational Policy...... 202
7.2.4 Harmonisation of Basic and Secondary Education Management... 203
7.2.5 Creation of Special Court for Corruption Cases Trial..................... 203
7.3 Suggestions of Areas for Further Research..........c.ccccccooviviiiiciicinnnn, 204
REFERENGCES. .......c.o oottt sttt st na e e 206

APPENDIX A:  LIST OF PERSONS INTERVIEWED IN THIS RESEARCH
APPENDIX B: CHAPTER Il OF THE 1999 CONSTITUTION FUNDAMENTAL

OBJECTIVES AND DIRECTIVE PRINCIPLES OF STATE
POLICY s 232

Xi



APPENDIX C:

APPENDIX D:
APPENDIX E:

CHAPTER IV OF THE 1999 CONSTITUTION .........cccovvvenee 237
FUNDAMENTAL HUMAN RIGHTS ... 237
CHILD’S RIGHTS ACT 2003......cccciiiiiiiiniiieiii s 245
COMPULSORY, FREE UNIVERSAL BASIC EDUCATION. 251
ACT 2004 ... 251

xii



LIST OF CASES

A.C v INEC (2007) S.C.E.R at 58

Abacha v Abiola (1998) 1 HRLRA 485

Abacha v Fawehimi (2000) 6 NWLR (pt 600) 228

Adewole v Alhaji Jakande and Others. (1981) 1 NCLR 262

A-G Federation v Atiku Abubakar (2007) S.C.E.R at 128

AG Lagos State v AG Federation (2003)

Agbakoba v Director of SSS (1999) 3 S.C at 59,

Alkamawa v Bello (1998)8 NWLR (pt 561) 173

Alkamawa V. Alhaji Bello (1998) 6 SCNJ

Archbishop Anthony Olubunmi Okogie (Trustee of Roman Catholic School) & Others
v. Attorney General of Lagos State (1981) 1 NCLR,

Association v National Lotteries Authority (2007-8) 2 SCGLR

Attorney-General, Ondo State v Attorney-General of Nigeria (2001) 9 SCM 1 at 97-
98, or (2002) FWLR (Part 111) 1972 at 2144

Badejo v FederalMinistry of Education & ors (1996) LPELR- SC. 196 or (1996)
NWLR (pt. 464) 15

Danish v Speaker House of Assembly of Benue State (1983) NCLR 625

Dr. Basil Ukeagbu v Attorney-General of Imo State (1983) NSCC 160

Federal Republic of Nigeria v Anache (2004) 14 WRN

Federal Republic of Nigeria v Ifegwu (2003) 5 NWLR

Francis Coralie v Union Territory of India (1981)1 SCC 608, at 618-619

Gov. Kwara State v Ojibara (2007) S.C.E.R

Lewis v Bankole (1908) 1 NLR 81.

Mohini Jain v State of Karnakata (1992) AIR SC 1858

Olafisoye v Federal Republic of Nigeria (2005) 51 WRN 52

Olga Tellis v Bombay Municipal Corporation (1985) 3 SCC 545

Owonyin v Omotosho (1961)1 All NLR, 304 at 309

SERAP vs Federal Republic of Nigeria and Universal Basic Education Commission.
Suit No. ECW/CCJ/APP/12/07; Judgment No. ECW/CCJ/JUD/07/10,

Shanti Star Builders v. Narayan Totam (1990) 1 SCC 520

Uzoukwu v Ezeonu 11 (1991) 6 NWLR (pt 200) 708 at 761-762.

Uzoukwu v Ezeonu 11 (1991) 6 NWLR (pt 200) 708

Zakariya v Commissioner of Police & another, unreported case, Suit No.
FHC/IL/CS/11/2009

Xiii



LIST OF STATUTES AND TREATIES

Act of Settlement 1701

African Charter on Human and Peoples’ Right (1981)

African Charter on the Right and Welfare of the child, 1990

American Declaration of the rights and Duties of Man

Bill of Rights 1689

Bill of Rights 1791

Child Rights Act, 2003

Children and Young Persons Act

Children and Young Persons Ordinance 1943

Compulsory, Free and Universal Basic Education Act 2004

Constitution of the Federal Republic of Nigeria 1954

Constitution of the Federal Republic of Nigeria 1979

Constitution of the Federal Republic of Nigeria 1999 (As Amended)

Convention on the Elimination of All forms of Racial Discrimination (ICERD) 1965
Convention on the Elimination of Discrimination against Women (CEDAW), 1979
Convention on the Right of the Child 1989

Declaration against Intolerance and Discrimination Based on Religion, 1981
Decree No. 14 of 1967

Decree No. 16 of 1985

Decree No. 20 of 1986

Decree No. 26 of 1988

Decree No. 36 of 1990

Education Act, 2004 (National Minimum Standard and Establishment of Institutions)
Act, Cap E3 LFN, 2004

Education Ordinance 1882

Education Ordinance 1887

Education Ordinance 1916

Education Ordinance 1926

Education Ordinance 1948

Education Ordinance 1952

European Convention on Human Rights (ECHR)

German Constitution 1949

International Bill of Human Rights

International Covenant on Civil and Political Rights (ICCPR), 1966

International Covenant on Economic, Social and Cultural Rights (ICESCR), 1976
International Labour Organisation Convention Concerning Indigenous and Tribal
People in Independent Countries (Convention No. 169) 1957

International Labour Organization Convention No. 169 of 1989

Joint Admission and Matriculation Board (JAMB) Act, 2004

Lagos Education Ordinance 1957

National Examination Council (NECO) Act

National University Commission Act, 2004

Northern Region Education Law 1956

Ordinance No. 8 of 1919

Petition of Rights 1628

Xiv



The Cairo Declaration on Human Rights, 1990

UNESCO Convention against Discrimination in Education, 1960
UNESCO Convention on Technical and VVocational Education, 1989
United Nations Charter 1945

Universal Declaration of Human Rights 1948

Universal Islamic Declaration of Human Rights, 1981

West African Examination Council (WAEC) Act

Western Region Education Law 1955

World Declaration on Education for All (WCEFA) 1990

XV



ACHPR
ACHPR
ACRWC
AEC
A-G
ASUU
AU

CDE
CEDAW
CFRN
CMS
CRA
CRC
CYPA
DPSP
ECCDE
ECHR
ECOWAS
F.R.EP.R
FHC
GDP
HRE
ICCPR
ICERD

ICESCR
ILO
JAMB
LFN
NCLR
NECO
NGO
NHRC
NLR
NPE
NUC
NWLR
OAU
oIC
OPC
SC
SCNJ
SERAP
SSS
SSSE

LIST OF ABBREVIATION

African Charter on Human and Peoples' Rights
African Court on Human and People’s Rights

African Charter on the Rights and Welfare of the Child
African Economic Community

Attorney-General

Academic Staff Union of University

African Union

Convention Against Discrimination in Education
Convention on the Elimination of Discrimination Against Women
Constitution of the Federal Republic of Nigeria
Church Mission Society

Child Rights Act

Convention of the Rights of the Child

Children and Young People's Act

Directive Principles of State policy

Early Childhood Care and Development Education Centres
European Convention on Human Rights

Economic Community of West African States
Fundamental Rights (Enforcement Procedure) Rules
Federal High Court

Gross Internal Product

Human Rights Education

International Covenant on Civil and Political Rights
International Convention on the Elimination of All forms of Racial
Discrimination

International Covenant on Economic, Social and Cultural Rights
International Labour Organisation

Joint Admission and Matriculation Board

Laws of the Federation of Nigeria

Nigerian Constitutional Law Report

National Examination Council

Non-Governmental Organisations

National Human Rights Commission

Nigerian Law Report

National Policy on Education

National University Commission

Nigerian Weekly Law Report

Organisation of African Unity

Organisation of the Islamic Conference

Oodua People’s Congress

Supreme Court

Supreme Court of Nigeria Judgment

Socio-Economic Rights and Accountability Project
State Security Service

Senior Secondary School Examination

XVi



SUBEB
UBE
UBEC
UDHR
UN
UNDHRE
UNESCO
UNICEF
UPE
WAEC
WCEFA
WCEFA

State Universal Basic Education Board

Universal Basic Education

Universal Basic Education Commission

Universal Declaration on Human Rights

United Nations

United Nations Declaration on Human Rights Education
United Nations Education, Science and Cultural Organisation
United Nations Children’s Fund

Universal Primary Education

West African Examinations Council

World Conference on Education for All

World Conference on Education for Al

XVil



CHAPTER ONE
INTRODUCTION

1.1 INTRODUCTION

Human rights are one of the world’s fastest growing concepts theoretically and in
practice, within the political," academic and legal circles. It is a concept that
empowers the people towards the knowledge of what they are entitled to as of rights.
The concept is as old as the human creation. It is therefore noteworthy that, after the
passage of the United States Bill of Right and issuance of Magna Carta,> human rights
concept gained more strength by metamorphosing into binding, operational and
enforceable law by the advent of the Universal Declaration of Human Rights (UDHR)
in 1948.2 This is the mother of other human rights documents through which legal
efficacy was given to various rights of mankind by way of guarantee, preservation,
observation, implementation and protection. Further developments subsequently

paved way for other instruments at the international,* regional® and national® levels.

! David P. Forsythe, The Internalization of Human Rights, (Toronto: Lexington Books, 1991), 20.

2 Art. 12, USA Bill of Rights and Magna Carta 1215, for International Bill of Rights see United
Nations, Human Rights, A Compilation of International Instruments, (New York: United Nations,
1993), 1.

® Matthew Craven, The International Covenant on Economic, Social and Cultural Rights: A
Perspective on its Development (Oxford: Clarendon Press., 1995),1-29. Between the 7th to 10th of
May, 1948 a meeting was convened by the Congress of Europe, attended by about 1,000 people from
the Europe with participants from the United States and Commonwealth. The consequent of the
meeting was the issuance of a declaration known and referred to as the Universal Declaration of Human
Right. The document was eventually adopted on the 10" of December, 1948.

* Haniff Ahamat, “International Human Rights Instruments: Hard and Soft Law”, in Human Rights
Law, International, Malaysian and Islamic Perspectives, edited by Abdul Ghafur Hamid @ Khin
maung Sein (Sweet & Maxwell Asia, 2012), 26-35. For example International Covenant on Economic,
Social and Cultural Rights (ICESCR), 1966, International Covenant on Civil and Political Rights
(ICCPR), 1966, Convention on the Elimination of All forms of Racial Discrimination, 1965,
Declaration Against Intolerance and Discrimination Based on Religion, 1981, Convention on the
Elimination of Discrimination Against Women (CEDAW), 1979, Convention on the Rights of the
Child, 1989, UNESCO Convention Against Discrimination in Education, 1960, UNESCO Convention
on Technical and Vocational Education, 1989, International Labour Organisation Convention No. 169
of 1989.



By adoption and domestication, all member states became duty bound to give
effect to the provisions of the laws and under the obligations to as well give effect to
the rights therein contained by way of preservation and protection. Among other
human rights as contained in different instruments across the globe is right to
education.” This right is essential and it is the signboard to other rights.® This is
because education is the process through which information about other rights is
disseminated, and that is why some scholars are concerned about human right
education.’

Education is a catalyst to human and societal developments.®® This could be
verified by observing various development of different societies and countries of the
world. Knowledge is an instrument of human superiority over and above other
creatures.® In the year 1973, the Nigerian Government felt it was necessary to have a
documentary guideline for the educational goals and objectives of the country, a
seminar of expert was therefore convened consequent upon which a policy document
was produced known as the National Policy on Education. This document sets out

among other things, the philosophy and goals of education in Nigeria and guidelines

> See African Charter on Human and People’s Rights, 1981 and African Charter on the Rights and
Welfare of the Child, 1990.

® See the Constitution of the Federal Republic of Nigeria 1999 (As Amended), Child Rights Act,2003,
National Policy on Education, 2004, Education Act, 2004 and the National University Commission Act,
2004.

" Fon Coomans, “Content and Scope of Right to Education as a Human Right and Obstacles to its
Realization”, in Human Rights in Education, Science and Culture, Legal Developments and
Challenges, edited by Yvonne Doders & Vladimir Volodin (UNESCO Publishing, Ashgate, 2007),
183-185.

® Grover Sonja, “Why aren’t these Youngsters in School? Meeting Canada’s Charter Obligation to
Disadvantaged Adolescents”, The International Journal of Children’s Rights, 10, (2002) 1-37.

® Manfred Nowak, “The Right to Education,” in Human Rights in Education, Science and Culture,
Legal Developments and Challenges, edited by Asbjorn Eide, Catarina Krause & Allan Rosas (London:
Martinus Nijhoff Publishers, 1995),189-211.

19 Dakuku Peterside, (The Punch: Nigerian Newspaper), Monday December 3, 2012, page 20.

1 Olugbile Segun, Olunike Asaolu reported in (The Punch) Friday December 17, 2010, page 3. Where
a Chinese Proverb was quoted saying; “if you are planning for tomorrow, sow rice; if you are planning
for a decade, plant trees; if you are planning for a life time, educate people.”



for the accomplishment of the said educational goal.*?

But the document as elegantly
composed by the experts has not been given the expected attention in the area of
implementation.

Nigeria as a country*®is member of the United Nations and a signatory to most
of the international treaties and conventions. By this status, Nigeria is under the
obligation to give effect to the ratified International Instruments on human rights*
which recognised various rights, and must work towards granting and protecting these
rights as committed by the relevant instrument.™ Educational right as an integral part
of those expectedly guaranteed rights which need serious attention in the area of
enforcement.

Nigeria became a single entity as a country when it was given the name

“Nigeria” in 1914, this was sequel to the amalgamation of the Northern and Southern

protectorates by the British Colonial Masters.'® Since a hundred years ago, education

12 National policy on Education, 4™ Edition, 2004. In the year mentioned above, experts were drawn
from various interest groups ranging from the voluntary agencies and external bodies outcome of which
the draft of the document was produced. After due consideration of same vide comments from interest
groups across the nation, the final document was fashioned i.e the National Policy on Education first
published in 1977, the 2" and 3" editions were published in 1981 and 1998 respectively. The current
edition which is the 4" edition was published in the year 2004.
BAbikan, Ibrahim Abdulgadir, “Islamic Banking under the Existing Laws in Nigeria:Problems and
Prospects,” (Ph.D. thesis, International Islamic University Malaysia, 2007), 1. Where the writer gave
the description of Nigeria as a country located on the west coast of Africa, its land mass covers 356,943
square miles (about 923,78000 square kilometres); it shares boundary with Niger and Chad republic to
the North, Benin Republic to the West, Gulf of Guinea to the South and Cameroon to the East.
" A.H Folorunsho, “Judiciary and Human Rights Protection: A Case Study of Nigeria,” (Masters
(1:15issertation, International Islamic University Malaysia, 2010), 6.

Ibid., 7.
16 Prior to 1914 particularly between 1900 and 1914 there was no singular country called Nigeria, the
British Colonial Masters met two different administrative and two parallel cultural system in what is
today called Nigeria and was named the Northern Protectorate and the Southern Protectorate headed by
the Governor General Fredrick Lugard. On the 1% of January,1914, by the declaration of the then
Governor General Sir Fredrick Lugard, the Southern Protectorate and the Northern Protectorate was
merged together to form a single government and a unified country now called Nigeria. Before the
Independence in 1960, Nigeria was a three Region Country namely; Northern, Southern and Eastern
regions, in 1967, states ware created and the Nation was divided into 12 states. Subsequently in 1976
seven new states were created making it 19 states of the Federation. Also in 1987 two new states were
added to it to make it 21 states. The idea of a new federal Capital had been conceived but eventually
executed in1991 and that was when the present Federal Capital Territory (Abuja) was established and
in the same year, another nine states were added to the existing 21 to make 30 states. Lastly, the latest



has been one of the expected rights of Nigerians to be taken care of by the successive
governments. An important question that informs the conduct of this research goes
thus; “how effective are the policy and legal frameworks in Nigeria for the protection
of right to education in terms of availability, accessibility adaptability and
acceptability.”

The major legal framework on Educational Right in Nigeria is the Constitution
of the Federal Republic of Nigeria 1999.'" Nigeria also formulated a policy referred to
as “National Policy on Education” in which policies relating to the accomplishment of
the educational objectives of the country are spelt out. Education is to be seen as a
right to be guaranteed and protected by the law. Despite the documentary proposition
of guaranteeing the educational rights of Nigerians,'® implementation and giving
efficacy to the available policy and legal framework has remained a dream. Hence the
standard of education in Nigeria is becoming more worrisome as the day breaks. Some
of the recently unfolding development in Nigeria, where two®® of the thirty six states
of the federation declared free education for the indigenes of their respective states
from primary to tertiary institution. This movement is another motivational reason to

carry out this research. This enables the researcher to find out the available legal

amendment was effected in 1996 which consequently resulted in the present 36 states of Nigeria and
the Abuja (The federal Capital Territory).

17 See Chapter 11 Section 18 of the Constitution of the Federal Republic of Nigeria 1999 (as amended)
where right to education is been classified under the Fundamental Objectives.

'8 |bid. (CFRN) 1999 (as amended), also National Policy on Education, Child Rights act etc.

1 First is Imo state, one of the East Central States created on 17" march 1976. Presently has Owelle
Rochas Anayo Okorocha as the State Governor whose tenure of office began on 29 May, 2011 to date.
The second is Kano State which is located in North-Western Nigeria. It’s the largest State of the
Federation, created on 27 May, 1967. The State has Rabiu Musa Kwankwaso as the present Governor
from May, 2011 to date. The Governor on Tuesday 24" December 2013 on the occasion of presentation
of 2014 Budget Proposal to the State House of assembly declared as follows; “... in our collective
resolve to drive a knowledge based economy, government has already concluded arrangement to adopt
a free education for all indigene at all levels: primary, secondary and tertiary institutions in the state.
This is in addition to sponsoring of Kano indigenes to pursue their various degree programmes locally
and internationally...”



framework and policy on education in Nigeria with a view to analyse the position of
the children’s right to basic education and their efficacies.

From the perspective of Islam, knowledge is the premise upon which the
religion of Islam is built, and its regulation is Islamic Law. It is therefore obligatory
for everyone that prophesises the Islamic faith to seek for knowledge. Also in Islam,
among the duties of parent is to train the child by giving him or her good and sound
education (not limited to Islamic education). The significance of knowledge in Islam
makes education among others, a very fundamental right of every Muslim which must
be protected by all means through the governmental and societal efforts. This is
evident by the provisions or verses in the Qur’an and Hadith of the Prophet (SAW),
most of which have been acknowledged in various articles contained in the Islamic
human rights instruments.?’As important as educational right is to mankind, it could
be found in the scripture of Islam that after the right to life, the next most important
right accorded mankind by Allah (the creator) is the right to education with which
man is dignified.?! And as a symbol of importance, Allah commenced the message of
Islam with the concept of reading and learning.?? The above reasons and others make
educational right an essential right which must be protected from the perspective of
the Islamic law. Its protection signifies the protection of Islam itself as a religion and
culture generally and preservation of human dignity in particular.

Furthermore, this research looks into the provision of primary and secondary

education in Nigeria vis-a-vis the rights of children to education. Also goes further to

% See The Cairo Declaration on Human Rights, 1990, and the Universal Islamic Declaration of Human
Rights, 1981.

2L Al-Baqarah: 30-34. the impulse of these verses of the Holy Qur’an is that Allah the Giver of all rights,
after the creation of the father of Mankind (Prophet Adam), the next time Allah did was to educate him
personally where Allah said “And He taught Adam all the names, then showed them to the angels,
saying: inform Me of the names of these, if ye are truthful.” It is in this historical episode that Allah
established the superiority of Mankind over and above other creatures, the Angels inclusive.

22 Al-‘Alaq:1-5 where Allah commanded the Prophet Muhammad to read via the revelation through
angel Jibril.



examine the factors responsible for the failure of the law and policy in the provision of
education and suggest necessary/possible reform of the legal framework and policy to
make Nigeria meet the demand of adequately protecting the Educational Rights of
children in Nigerians. It could be deduced from the above that, there exist legal
framework and policy, but no effect of such is felt by ordinary Nigeria in the provision
of primary and secondary education in the country.

It should be noted that many factors are responsible and are serving as
hindrance to the workability of the recognition of right to education and provision of
basic education in Nigeria, including but not limited to judicial/legal, political, socio-
economic, and security”® but this research will be focusing on the judicial/legal
political factors as the major challenges. Few other challenges will be referred to
because most of the problems are interrelated and interconnected. Examination of the
hindering factors through this study is necessary to find out if the educational goal is
achieved and to what extent if at all it is. The above therefore justify the conduct of

this study and as such it is timely.

1.2 OBJECTIVES OF THE RESEARCH
The objectives of the research are:
1. To identify legal and policy framework on right to basic education in

Nigeria.

% The security challenge in Nigeria presently does not assist in making education available and
accessible in some part of the country. Especially at the Northern part of Nigeria where it was reported
that on the 25™ February, 2014 unknown gunmen suspected to be terrorists stormed a school (Federal
Government College, Buni Yadi, Yobe State) at midnight where about 59 male student were
gruesomely murdered and a good number their female counterparts abducted. This is the fourth of the
said similar attack on Yobe State in the recent time. In 2013 such attack were lunched at GSS
Damaturu, GSS Mamudo and College of Agriculture Gubja where hundreds of innocent students were
assassinated by suspected terrorists.



2. To identify and analyse the adequacy or otherwise of legal framework on
right to basic education in Nigeria.

3. To identify the challenges towards recognising right to basic education as
a fundamental right.

4. To suggest for improvement or reform on the current law, legal framework

and policies on right to basic education.

1.3 STATEMENT OF PROBLEM
Right to education is not enforceable under the Nigerian law, consequently, the
provision of basic education is suffering serious dilapidation and set back. Provision
of basic education is expected to be one of the primary responsibilities of a
government.?* The right to education has therefore, been entrenched as a substantive
right in several international human rights treaties. Nigeria has signed and ratified
many of these instruments, especially the Convention on the Right of the Child and
the African Charter on the rights and Welfare of the Child. The country has further
enacted a Child Right’s Act at the Federal level in 2003. Many Federating States are
however, yet to enact their own Child Right’s Law. Notwithstanding the enactment of
the CRA 2003 and the Child Rights Law passed by few States, it still does not appear
that the right of Nigerian Children to basic education has been recognised as a
substantive right in the Country. For instance, it was reported in a 2012 UNICEF
Report that around 60% of school age children are out of school. %

This deficiency in the provision of basic education is due to some reasons such
as unavailability of educational infrastructures. Apart from this, the Constitution of the

Federal Republic of Nigeria 1999 also does not recognise the right to education as one

2 United Nations, Global Initiatives on Out-of-School Children (Abuja: UNICEF Nigeria, 2012), 2.
25 1hid i ;
Ibid. iv, xi.



