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ABSTRACT OF THE DISSERTATION

Does a person have a right to die? What aspect of the right to die is recognised under
the law? Does the law confer a right to commit suicide to an individual? What are the
rights and limitations of the patients and the doctors particularly in relation to life and
death issues? Should active euthanasia be legalised? Is the distinction between active
euthanasia and letting die (or passive euthanasia) legally and morally justifiable? Is the

right to life meaningful without the right to die?

These are the questions that revolve around the concept of the right to die. This
dissertation first identifies different formulations of right that have been referred to as
the right to die. Then it proceeds to examine the permissibility of these formulations
under the substantive laws of different legal systems. Three legal systems are chosen:

the common law, the Islamic law, and the Malaysian law.

The dissertation concludes that the common law does not recognise the right to
commit suicide, assisted suicide or to practice active euthanasia. However it allows
selective non-treatment, withdrawal of treatment or as it is sometimes called passive
euthanasia. The position in Malaysian law is somewhat similar to that of common
law. In Islamic law, suicide is strictly prohibited. Thus it does not recognise a right to
die. However, similar to that of common law, it does recognise selective non-

treatment or withdrawal of treatment as an option when treatments are futile.
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The dissertation also considers the distinction between active and passive euthanasia.
It upholds the distinctions with justifications from moral and legal viewpoints. It

examines the arguments in favour of and against legalising euthanasia. An analysis is

also presented from the countries that have legalised euthanasia.

Finally, the dissertation clarifies the misconception that the right to life includes the
right to die from the constitutional law viewpoint. It asserts that the right to life does

not entail a right to die. Recognition of a right to die rather goes against the very idea

upon which the right to life is based.
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CHAPTER 1

INTRODUCTION, TERMINOLOGY AND DEFINITIONS

Introduction

The right to die has become a subject matter of wide-ranged discussion now-a-days.
The phrase has been loosely used in the popular media, as well as scholastic writings
to mean various things in various contexts. The phrase has been used, quite
appropriately, to refer to the right to refuse life-preserving medical treatment which is
recognised in almost all the countries including Malaysia. On the other hand the
phrase has also been used to refer to right to commit suicide, or right to active
euthanasia which is not recognised by law in most of the countries. Such wide use of
the phrase has caused confusion as to what exactly 'right to die' refers to and how far

have the laws in different countries recognised such a right.

The purpose of this dissertation is to examine these various formulations of right to

die and legality of such formulations in common law, Islamic law and the Malaysian

law.

Defining the concepts

Right to die

The definition of 'right to die' has yet to be settled. Though the term has been

generally used to refer to cases of foregoing life-sustaining treatment,’ the term has

! Alan Meisel, The Right to Die, 2™ edn., vol.2, Wiley Law Publications, New York, p.3. See also

"Physician Assisted Suicide and the Right to Die with Assistance", Harvard Law Review, vol.103,
p.2021.



not been limited to merely refer to such a right. The phrase has also been loosely used
to refer to different rights in different contexts. ‘Right to die' has been used to refer
to the following rights in different works, laws and cases:

1. right to active euthanasia’;

2. right to commit suicide®;

3. right to assisted suicide, and

4. right to refuse medical treatment.

In this dissertation the phrase 'right to die' will generally refer to all these
formulations of such a right. From the examination of legal principles in different

jurisdictions, the scope and extent of the recognition of the right to die will be

identified.

Euthanasia

The word "euthanasia" is of Greek origin and originally signified a good and
honourable death. Euthanasia in the present context has been defined in different
words. Stedman’s Medical Dictionary has two citations: "a quiet, painless death" and
"the intentional putting to death by artificial means of persons with incurable or
painful disease".* Like Stedman’s definition cited above, many other definitions limit
euthanasia to intentionally putting persons with incurable or painful disease or illness
to death. Though, these definitions mirror the usual practices of euthanasia,

"euthanasia", in its definition, cannot be limited to putting to death only incurably ill

2 Ibid., p.4.



persons. A compassionate killing may take place though the victim may not be
incurably or terminally ill.’ Thus the definition of euthanasia involves two
fundamental elements: 1) putting a person to death, 2) for compassionate reasons. In
this sense, euthanasia is synonymous to mercy killing. However, for the purpose of

this dissertation euthanasia will connote its technical meaning.®

In using the term ‘euthanasia’, distinctions are made on the basis of the means that
are used to cause the death of the patient and the agreement (i.e. voluntariness) of the

patient (victim). This leads to the use of the terms like active or passive euthanasia;

and voluntary or involuntary euthanasia.

Active and passive euthanasia

Active euthanasia involves causing the death of the victim through a deliberate,
positive act for compassionate reason. Whereas, passive euthanasia is best defined as
a planned omission of treatment or a planned omission to act to save the life of
another and of course this omission is inspired by compassion for the victim. An
example would be a compassionate omission to operate on a person who will

certainly die without the operation. Many authors do not consider passive euthanasia

* In the Indian cases of Maruti Dubal ([1987] Cri. L. J. 743) right to die has been used to refer to
right to commit suicide.

1. K. Mason, Law and Medical Ethics, 4™ edn., Butterworths, London, 1994, p. 316.

5 A Dutch psychiatrist has been found medically justified in assisting the suicide of a physically
healthy woman who was depressed. One Dr. Boudewijn Chabot was charged under the Dutch Penal
Code with assisting one of his patients to commit suicide. The patient wanted to die not because she
was physically ill but because of her grief at the loss of her two sons in their early twenties, one to
suicide, the other to cancer. Dr. Chabot was convicted by the District Court and then his conviction
was quashed by the Court of Appeal. His conviction was restored by the Supreme Court, although it
declined to inflict any punishment. The Supreme coust held, inter alia, that the doctors action could
be justified and the patient’s unbearable suffering need not arise from somatic pain or terminal

illness. (John Keown, "Physician Assisted Suicide and the Dutch Supreme Court", The Law
Quarterly Review, vol.111, July 1995, pp.394-395.)



as euthanasia at all.” For the purpose of this dissertation passive euthanasia will not
be treated as euthanasia. The distinction between active and passive euthanasia is one

of the hotly argued issues in the right to die debate. This distinction is considered in

detail at a later part of this dissertation.®

Voluntary, non-voluntary and inveluntary euthanasia

The factor that distinguishes voluntary and involuntary euthanasia is the consent of
the patient. Voluntary euthanasia implies that the patient specifically requests that
his/her life be ended. His request must not result from any sort of pressure. Non-
voluntary euthanasia refers to those cases where there is no consent or request by the
patients due to their inability to do so. The decision is made by the family, friends or
physician. In the case of non-voluntary euthanasia it is assumed that the patient
would have consented had he been able to do so. Involuntary euthanasia involves
ending the patient’s life contrary to his wishes or without asking his opinion when he
is capable of deciding for himself. The motive in involuntary euthanasia may be the
same as in voluntary euthanasia, i.e. the relief of suffering, but voluntary euthanasia
involves the decision of the patient, non voluntary euthanasia a proxy decision on
behalf of the patient and involuntary euthanasia a paternalistic decision against the
wish of the patient or a decision without giving the patient an opportunity to decide

for himself. Voluntary or involuntary euthanasia may be active or passive.

® See infra page 5.

" Mason rejects the term passive euthanasia and greatly prefers ‘selective non-treatment’ instead.
See I.K. Mason, op. cit., p.322.

¥ See infra chapter five.



Thus euthanasia could be active voluntary, active non-voluntary, active
involuntary, passive voluntary, passive non-voluntary and passive involuntary.
For example, if a doctor kills a patient by a lethal injection at the request of the
patient it is active voluntary euthanasia, if he does so at the request of his family it is
active non-voluntary euthanasia, and if he does so against the request of the patient it
is active involuntary euthanasia. On the other hand, when a doctor decides not to
continue a certain treatment, non-continuance of which will cause the death of the
patient; if he does so with the consent of the patient it is passive voluntary euthanasia,
if he does so with a proxy consent it is non-voluntary and if he does so against the

wishes of the patient it amounts to passive involuntary euthanasia,

In this dissertation, the word euthanasia when referred will convey its technical
meaning which is putting a terminally or incurably ill person to death for
compassionate reasons by active means. References to euthanasia will also be taken

to mean voluntary euthanasia carried out by a physician unless otherwise stated.

Mercy killing

Mercy killing means killing of a human being for compassionate motive. Mercy
killing does not involve the technical requirement of the act being done by a physician
upon the determination of the patient's terminal or incurable illness. Mercy killing is
usually committed by relatives or friends at the request of the victim, though the

consent of the victim is not required for the act to fall within the ambit of mercy

killing.



Suicide

Suicide is the taking of one's own life. When the term "suicide" is employed in its
usual or colloquial and popular sense, it includes all cases of self-destruction
irrespective of the mental condition of the person committing the act. "Suicide" in its
technical and legal sense means self-destruction by a sane person or the voluntary and
intentional destruction of his own life by a person of sound mind, a further
qualification being added by some definitions that the person must have attained the

years of discretion.” In order to constitute suicide, the self destruction must have been

intentional and voluntary, and not accidental.

Assisted suicide

Assisted suicide can be defined as the intentional self-destruction of a person with the
assistance of another. In assisted suicide, the doctor provides the know-how and the
means to commit suicide but the patient is the one who actually takes the pills or
pulls the trigger, with or without the doctor's presence. For example, a doctor may
prepare a lethal injection and hand it over to the patient. The patient then administers
the injection by himself. In this case the patient is said to have committed suicide and
the doctor to have assisted in the suicide. Phillip Nitschke, an Australian doctor,
provides patients with a machine hooked up to a laptop computer; the patient

following the instruction on the screen, is injected with lethal drugs.



CHAPTER 2
RIGHT TO DIE: AN ANALYSIS OF THE COMMON LAW

POSITION ON SOME SELECTED ISSUES

The common law has its own positions as to legality of different formulations of a
right to die. This chapter intends to examine the position of common law on
euthanasia, suicide, assisted suicide and right to refuse medical treatment or
sometimes known as passive euthanasia. From the examination of these issues in
common law, a conclusion can be drawn as to the extent of recognition of the right

to die, if any, in common law.

1. Common law position on euthanasia: vis-a-vis unlawful homicide

Euthanasia involves the deliberate ending of a terminally ill patient's life by a
physician with a compassionate motive. Since it involves deliberate ending of a life, in
other words- killing, the laws that concern this area are the laws relating to murder
and homicide. If there is no legislation allowing euthanasia, a euthanasia case will

generally fall under the ambit of homicide laws.

® Francis J. Ludes (ed.), Corpus Juris Secundum, West Publishing Co., St. Paul, Minn, 5% Reprint
1983, vol. 83, p. 781.



Laws relating to unlawful homicide:

At common law unlawful homicide includes murder, manslaughter, causing death by
reckless driving, killing in pursuance of a suicide pact, and infanticide.' Culpable
homicide may amount to murder or may not amount to murder depending on the
circumstances. Murder is defined in common law as unlawful killing of a human being
under the Queen's peace, by another person of sound memory and of the age of
discretion with malice aforethought, either express or implied by law, provided the
victim dies of the injury inflicted within a year and a day of the injury."! The definition
has two elements: 1) the death of the victim as a result of a voluntary act or omission

of the accused; and 2) malice which can be express or implied.

The alleged differences between an unlawful killing (murder or manslaughter) and
voluntary euthanasia are three folds: in the case of euthanasia a) the killer has a
compassionate motive, b) he tries to cause the death as painlessly as possible, and; c)
he does it with the consent of the victim. These three differentiating factors are not

material in determining the legal responsibility of the accused in regard to culpable

homicide.

Compassionate motive is no defence to a charge of murder in the common law.™

Accordingly it does not exonerate the accused from the criminal liability. Criminal

' Halsbury's Laws of England, Fourth Edition Re-issue, vol.11(1), Butterworths, London, 1990,
p.329.

11 5,
Ibid.
12 1t is worth noting that the Continental European countries use motive as the key element in the

law of homicide (Mustafa D. Sayid, "Euthanasia: A Comparison of the Criminal laws of Germany,
Switzerland and the United States”, Boston College International and Comparative Law Review,



