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ABSTRACT

This research aims to explore the relevance of Online Dispute Resolution (ODR) in the
resolution of Islamic finance disputes in Malaysia. Stemming from the legal uncertainties
in the resolution of Islamic finance disputes in the Malaysian civil courts and existing
Alternative Dispute Resolution (ADR) institutions, access to justice for offline and online
financial consumers in Malaysia has been in curtailed. This study examines the existing
dispute resolution mechanisms available to Islamic finance consumers and the feasibility
of adopting ODR mechanism for the industry. The research adopts doctrinal method to
expound the convergence of key concepts such as ADR, internet and e-commerce in the
21% Century. In addition, relevant legislations and Islamic legal concepts in contemporary
dispute resolution practices and theories are discussed in relation to ODR in the industry.
Analysis of existing ODR best practices in other jurisdictions has been done to explore
the economic and judicial benefits of ODR in the Industry. Court decongestion, resolution
of small claims, fast and cheap mechanisms are few of the benefits of ODR which is
capable of ensuring consumer confidence, trust and sustainable growth for the Islamic
finance industry in Malaysia. This research finds that ODR is relevant to the Shari‘ah
underpinnings and Islamic legal maxims which are the basis of Islamic finance
transaction and dispute resolution. Therefore, borrowing a leaf from existing ODR best
practices such as Equifax and Cybersettle, this will be a huge step in creating access to
justice for online and offline financial consumers in the Islamic finance industry in
Malaysia. This innovation however requires regulatory and institutional readjustment
towards operationalizing ODR under the Financial Ombudsman Scheme (FOS) provided
under Islamic Financial Services Act (IFSA2013) . This is in addition to efforts towards
inter-disciplinary collaboration in creating a web-enabled portal for submission and
resolution of finance disputes in Malaysia.
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CHAPTER ONE

INTRODUCTION

11 BACKGROUND OF THE STUDY

The flood of financial transactions between individuals and domestic and international
corporate entities is a necessity for social interaction. In the middle of commercial
transactions are individuals, banks and other financial institutions to facilitate credit and
payment systems, thereby creating one or more financial relationship known as ‘banker—
customer’ relationships. Financial regulators enact rules and guidelines for interaction
between financial institutions and customers to facilitate the flow of trade and
consequential issues such as dispute resolution.

In recent times, Information and Communication Technology (ICT) has
permeated all spheres of human life and changed the way we transact. Though at
inception, technology was adopted primarily for data processing, it has grown to become
a veritable commercial tool, delivering real-time information and services to customers
known as E-commerce. It has since become entrenched in business activities and seen as
a basic tool for organisations and multinationals.*

Islamic financial institutions in Malaysia have developed and taken shape in the
last few decades with an annual growth rate of 10% - 15% with indicators of consistent
future growth.? Though amicable resolution of dispute (Sul’) is at the core Islamic Law,

Alternative Dispute Resolution (ADR) mechanisms in the Islamic finance industry is

! Thomas Schultz, Information Technology and Arbitration: a Practitioner’s Guide (The Netherlands:
Kluwer Law International, 2006) at 7.

Z Cihak Martin, and Heiko Hesse. “Islamic Banks and Financial stability: an Empirical Analysis.”
International Monetary Fund Workiing
Paper, WP/08/16,2008.5<http://www.imf.org/external/pubs/ft/20008/wp0816.pdf. (viewed 30 October
2014).

¥ Othman Aida, “And Amicable Settlement Is Best”: Sulh and Dispute Resolution in Islamic Law”. Arab
Law Quarterly,vol. 21,n0.1(2007) at 64—90.



constrained* as banker-customer disputes in the industry are being referred to litigation
without consideration for ADR processes.

Incidence of dispute is inevitable in financial dealings. However, regulatory
bodies have risen to the challenge by embracing ADR with its flexible mechanisms such
as negotiation, mediation, arbitration and hybrid processes. These flexible processes have
come to the fore of formal methods of settling commercial disputes with its wide
adoption both in international and national legal instruments.® Court systems globally
have incorporated the system in their dispute resolution processes. ADR has proven to be
the most suitable and cost-effective method for disputes arising from commercial and
financial transactions in recent years. However, ADR has not achieved its desired result
where dispute arose from transactions which were conducted partly or wholly in the
cyberspace. The growth of commercial activities in the cyberspace is very tremendous as
web users can make payment for their desired merchandise online, otherwise referred to
as E-commerce.® Indeed modern day commerce thrives on technology, and technology
fundamentally shapes international commerce; hence the new challenges of ICT based
dispute resolution.’

In financial transactions involving banker-customer relationship, one of the
utmost concerns of regulatory agencies is protection of consumer and access to justice
through fast and cheap resolution of complaints. The traditional dispute resolution

systems are most often ill-equipped to provide effective redress as dispute resolution

* Ruzian Markom, Sharina Ali Pitchay, Zinatul Ashigin Zainol, Anita Abdul Rahim & Rooshida Merican
Abdul Rahim Merican, “Adjudication of Islamic Banking and Finance cases in the Civil Courts of
Malaysia” Eur J Law Econ, vol.36, no.1 (2013)

> Works of the United Nations Commission on International Trade UNCITRAL Working Group 111 from
December 2010 till present available at
<http://www.uncitral.org/uncitral/commission/working_groups/30Online_Dispute_Resolution.html>
(viewed 24 September 2014).

® Ethan Katsh, M Ethan Katsh, and Janet Rifkin, Online Dispute Resolution: Resolving Conflicts in
Cyberspace (New York: John Wiley & Sons, Inc. 2001) at 10.

"Gabrielle Kaufmann-Kohler and Thomas Schultz, Online Dispute resolution: Challenges for
Contemporary Justice (The Netherlands: Kluwer Law International 2004) at 7.



venues may be located too far away, or too expensive for smaller disputes or too slow for
business needs.®

Online Dispute Resolution (ODR) can be viewed from the use of traditional web
based complaint/feedback option adopted by banks to receive complaints, comments and
feedback from its customers.® This tool, originally intended to hear customers’ views with
respect to service delivery, has been further harnessed to enhance mandatory ODR™ for
financial institutions around the world. This is yet to be seen in the Malaysian Islamic
finance industry. The use of technology in financial dispute resolution mechanism has
been encouraged in international trade instruments™ but much is yet to be seen in the
convergence between ICT and legal procedures in financial dispute resolution. Such
convergence will guarantee cost-effective and timely access to justice for disputants with
the use of flexible, party-driven ICT platform.

The need for an ODR framework seems justifiable where disputants concluded
their contract online, they can agree to resolve the issues online following the conceptual
proximity view. Where a dispute involves combination of offline and online presence, the
mainstream offline ADR may prevail. However, the need for speedy access to justice will
lend sufficient justification for a wholly*?> ODR mechanism irrespective of the nature of
the commercial dispute and the amount of claim involved.*?

This research examines the relevance of ODR mechanism in the Islamic finance
industry in Malaysia. In-depth analysis of existing best practices and pilot projects in

selected sectors are carried out critically to create financial harmony in the industry.

8 Thomas, n.1 at 12.

% Jason Krause, "Settling it on the Web," A.B.A Journal, 93 (2007) at 42.

% Thomas Schultz, “An Essay on the Role of Government for ODR: Theoretical Considerations about the
Future of ODR,” ADR Online Monthly UMASS 7 (2003 at 1.

L UNCITRAL, CISG, and COGSA all contained provisions encouraging the adoption of ICT in Arbitration
processes.

12 Jason,n.9 at 43.

BThomas, n.1 at 7.



1.2 STATEMENT OF PROBLEM

The legal maxim judex non calculat which means ‘the judge does not calculate’
postulates the non-conversance and difficulty embedded in scientific calculations and
technological advancement in relation to legal practitioners, proceedings and procedures.
This explains the delay in finding a synergy between the use of technology in justice
delivery, including ADR practitioners and adoption of digital evidence in courts
proceedings.

ICT has grown to become a necessary tool for quicker justice delivery in the last
two decades with its deployment in aspects of law research, case management, law
reporting, among others. Recent legal developments have witnessed the use of video-
conferencing in justice delivery. Therefore the ICT and legal convergence can be taken to
the next level, where technology can take a centre stage in dispute resolution through the
use of ODR.

This research therefore seeks to answer the following pertinent questions: What
remedies exist for enhancing the resolution of Islamic finance disputes in Malaysia? What
is the role of technology in Islamic finance dispute resolution processes? Will the
application of ODR jeopardise or enhance access to justice in financial institutions
considering transactions which are partly or entirely performed offline? Can ODR help to
facilitate the core principles of amicable resolution of Islamic finance disputes in
Malaysia?

Addressing the above mentioned problems require proper examination of existing
Islamic finance legislations, dispute resolution institutions and efficiency of remedies to

financial consumers. Several other concerns of the research shall address issues towards

1 Cortes Pablo, The Potential of Online Dispute Resolution as a Consumer Redress Mechanism (2007), <
http://ssrn.com/abstract=998865> (viewed 28 August 2014).



capturing the relevance of ODR in the Shari‘ah complaint finance industry in Malaysia

while taking a clue from existing ODR mechanism in other jurisdictions.

1.3 OBJECTIVES OF THE STUDY

The main objective of this research is to examine how ICT initiatives can be deployed in
dispute resolution to enhance access to justice in the Islamic finance industry in Malaysia.
The specific objectives are:
I.  Toexamine the legal and institutional framework for dispute resolution in the
Islamic finance industry in Malaysia;
ii. To examine the models of online dispute resolution for commercial
transactions in the modern world,;

iii.  Toidentify and investigate the relationship between online dispute resolution
and access to justice with particular reference to the Islamic finance industry
in Malaysia; and;

iv.  To propose the most appropriate online dispute resolution platform for
resolving banker-customer disputes in the Islamic finance industry in

Malaysia.

1.4  HYPOTHESIS

Apart from the feedback and complaints mechanism in Islamic banks and other financial
institutions, there is no structured platform for online dispute resolution in the Islamic
finance industry in Malaysia. Existing dispute resolution framework in the industry can
be well suited to include Online Dispute Resolution. A move towards creating an
independent platform will go a long way in enhancing access to justice which is

paramount in dispute resolution in the modern world.



1.5 LITERATURE REVIEW

A critical examination of the existing literature on the subject reveals that the application
of online medium in dispute resolution is rapidly growing globally. Literature on the
subject shows evidence of the use of technology and ICT medium either partially or
wholly in various forms of disputes including: family dispute,* insurance,*® domain name
dispute,’’ defamation, armed conflict among others."® However, commercial disputes
management have been highly restrictive and regulated, given the volume of transactions
between persons and across borders. Therefore financial dispute resolution has become
so dynamic due to the vantage position it takes in both domestic and international
business environment.

The nature of dispute resolution in Islamic law (i.e., Sulk) is unique in its aims of
encouraging amicable settlement of dispute, using the most appropriate method for
achieving the ultimate goal of settlement between the parties. The role of ICT in
facilitating amicable settlement of dispute cannot be overemphasised, as parties are
encouraged to choose between varieties of flexible options. Such options include: Sulh
(negotiation, mediation) fahkim (arbitration), muhtasib (Ombudsman), compromise of
action, etc. to reach a settlement.'® Existing literature on dispute resolution in Islamic law

context have shown that the ultimate goal is settlement, irrespective of the method of

1> Elisabeth Wilson-Evered, Deborah Macfarlane, John Zeleznikow, and Mark Thomson, "Towards an
Online Family Dispute Resolution Service in Australia™ in Mobile technologies for conflict management,
edited byPoblet, Marta. (Netherlands:Springer, 2011) at 125-138.

18 Colin Rule, Online Dispute Resolution for Business: B2B, ecommerce, consumer, employment,
insurance, and other commercial conflicts, (San Francisco: John Wiley 2003) at 216.

7 Jeanette Hofmann, "Internet Corporation for Assigned Names and Numbers (ICANN)",Global
Information Society Watch Report, (2007) at 39-47
<http://www.giswatch.org/sites/default/files/gisw_icann_0.pdf> (viewed on 30 September 2014); see also
Dan Hunter, "ICANN and the Concept of Democratic Deficit" Loyola of Los Angeles Law Review, 36
(2002) at 1149.

18 Ethan Katsh and Leah Wing, “Ten years of online dispute resolution (ODR): Looking at the past and
constructing the future”, University of Toledo Law Review, vol. 38, no.1 (2006) at 101-126.

19 Syed Khalid Rashid. "Alternative Dispute Resolution in the Context of Islamic Law." The Vindobona
Journal of International Commercial Law and Arbitration, vol. 8, no. 1 (2004) at 95-118.


http://www.giswatch.org/sites/default/files/gisw_icann_0.pdf

resolution.?® This further strengthens the flexibility and dynamism of Islamic
jurisprudence, which guarantees the freedom of consumers to access justice and establish
their claims against Shari‘ah compliant businesses.

In the Malaysian Islamic finance industry, the Islamic Financial Services Act
2013 (IFSA) provides for a Financial Ombudsman Scheme (FOS) ‘for the resolution of
disputes between an eligible complainant and a financial service provider’? This
legislation prescribes the present position in the protection of the Islamic financial
consumers in Malaysia. Segara® examined the existing dispute resolution framework in
Malaysia under the Financial Mediation Bureau (FMB), which includes Online Fast track
mediation of disputes between financial institutions and customers at no cost to the
customer. The ADR processes at the FMB includes: negotiation, mediation, arbitration in
relation to the Islamic capital market, consumer protection and corporate governance in
Islamic financial institutions. Notwithstanding the online fast track mediation by FMB, a
real-time and wholesome shift from ADR to ODR is yet to take its place in Islamic
finance, hence the need for this research.

The governing law on the Islamic capital market and its potential for development
was the subject of research by Oseni®; his further writings examined resolution of dispute
in Islamic finance industry with special reference to Nigeria.>* The constraints of

applicable laws and conflicts of jurisdiction was discussed by Engku Ali® and Hasan,

2 bid.

2! section 133(c) (ii) Islamic Financial Services Act 2013.

2 Datin N. Segara, “Mediation at the Financial Mediation Bureau (FMB)” in Mediation and Arbitration in
Asia-Pacific, edited by Syed Ahmad Idid and Rashid Khalid, (Kuala Lumpur: [IUM Press, 2009) at 151.
2 Umar Oseni "The Regulation of Islamic Capital Markets: Revisiting the Governing Law Clause in Sukiik
Transactions.".(June 2012), IRTI-IDB & Ministry of Finance, Jakarta: Indonesia at 190-217.

24 Umar Oseni, “Dispute Resolution in the Islamic Finance Industry in Nigeria”, (2012) European Journal
of Law and Economics DOI: 10.1007/s10657-012-9371-y, at 1-20.
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Shari‘ah in the Islamic Finance Services Industry”, MLJ ,vol. 4, (2008) at i-xxxvii.



Z.et al® with the aim of lending a legal discourse towards settling the conflict between
Civil courts and Shari‘ah courts jurisdictions with respect to the Islamic financial
contracts in Malaysia. Markom, and Yaakub,?’ analysed the defects of Litigation as
dispute resolution mechanism in the Malaysian Islamic finance industry. This he
observed has led to a decline in customer confidence and trust as the court have proven to
be unsuitable for Islamic finance disputes and this is viewed as against the spirit of
reconciliation which is held as solemn in Islamic law.?® Suggestions for a review of
dispute resolution mechanisms available for disputants in Islamic finance and provision
of a multi-tiered dispute resolution clause which include wide range of ADR and ODR
mechanism were aptly examined with recommendations for the review of dispute
resolution framework in the Islamic finance industry in Malaysia. Various options were
suggested for improvement and removal of legal obstacles, undermining the dispute
resolution framework in Islamic finance, an ODR mechanism was however not suggested
as part of the multitier processes.

The nature and origin of the Internet being the backbone of ODR needs to be
appraised to create a viable link to developments in the ODR movement. According to
Katsh®, the era of user generated values was characterised by series of disputes in the
cyberspace which necessitated the Phenomenon of ODR. The growth in internet services
and components, which makes ICT a central part of our daily usage, has been categorised
into two mainly; Web 1.0 and Web 2.0.*® Web 1.0 was used by experts to describe

internet contents and values supplied by the owner/builder of a website, in this arena
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vol.3 (2011), ISRA International Journal of Islamic Finance, at 44.
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incidence of dispute is lower, as there is little interaction and low adaptability and
features for end-users. On the other hand, Web 2.0 represents modern websites which is
largely user-generated contents and values; hence the number of users is synonymous
with the amount of dispute generated as a result. Katsh retraced the origin of the Internet
as a tool for military and research venture. He further examined the quest for harmonious
relationship among cyber-stakeholders to lend a voice for an online platform, where
disputes arising from the use of the Internet for various purposes, such as domain name
disputes can be resolved.*! He explained further application of how ODR was deployed to
resolve disputes arising from offline causes which was part of a pilot project aimed at
decongesting the courts by engaging disputants through email and other conventional
communication systems. Notable among these ODR pilot projects are: the Virtual
Magistrate, the Online Ombuds Office (O0O) at the University of Massachusetts and a
family dispute ODR project at the University of Maryland. The development of e-
commerce start-ups such as eBay and the resolution of online dispute from cross border
trade was the focus of Steve.** He further analysed the successes recorded in the ODR
projects deployed by eBay, which he said has resolved over 30 million disputes within a
short period. The research shows that e-commerce disputes can be easily dispensed with
quickly and without adding extra cost to any of the parties. Other successful ODR start-
ups include: cybersettle and Smartsettle. However, Albornoz and Gonzalez*® pointed out
the gap between ODR access in the developed countries and the least developed

countries. While highlighting the feasibility and the constraints resulting from the
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Eleven International Publishing, 2012 at 21.
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collapse or absence of basic ICT infrastructures in Latin American countries, he
explained how futile it may be to pursue online mediation in e-commerce disputes in
developing countries. The writer’s focus is similar to the existing problems in Muslim
countries which are embracing Islamic finance; emphasis must be placed in resolving the
infrastructural deficit in least developed countries in order to earn Trustmark and
confidence of consumers in the use of ODR.** In addition, the Legal obstacles related to
cross-border online transaction and the intricacies of Internet jurisdiction as it affects
principles of party autonomy and access to justice was discussed in the light of the works
of UNCITRAL-Working Group 111 on Online Dispute Resolution. Undoubtedly, the need
for an online redress in cross-border transactions is growing with the increase in

| *° observed the need for a Global Online

electronic transactions globally. Louis et a
Dispute resolution systems based on the legal framework and works of the United
Nations Commission on International Trade Law (UNCITRAL). He concluded that this
would avail stakeholders and parties the ‘option to choose a fast track, simplified,
inexpensive process for low value/high volume claims or a slower, sophisticated, costly
but more detailed process for high-value/low-volume claims’.*

Analysis of the online factor in dispute resolution when distinguished from face-
to-face interaction in traditional ADR practice was the focus of an empirical research by
Thompson.®” He observed the differential outcome in e-negotiation and face-to-face

physical negotiation and concluded that the later gives accurate resolution of dispute as

emotion of the other party can be expressed in the oral correspondence rather than the

* Ibid.
*Louis Del Duca, Colin Rule, and Zbynek Loebl, "Facilitating Expansion of Cross-Border E-Commerce-
Developing a Global Online Dispute Resolution System (Lessons Derived from Existing ODR Systems-
Work of the United Nations Commission on International Trade Law)", vol.1,n0.1 (2012) Penn State
geournal of Law and International Affairs at 59-85.
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vol.58, no.1 (2002) Journal of Social Issues at 109-124.
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