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Preface:

Being the absolute leader of the Muslim Ummah, the Holy Prophet
(= aw) was the true benefactor and educator of mankind He (s.@ wod left ono
=tpne unturned 1n bringing the mankind out of the darkness of ignorance 1nto
the hght of knowledge, wisdom and truth. The Holy Prophet ig.aw.) proviged
quidance for all walks of life - individual and social, maternal and moral,
sconomic, political, legal and cultural, national and international. ne
(cgw ) maore than tourteen hundred years ago introduced an enunciated the
cancept of law of contract ( ssa)l) The 1slamic Law of contract 1s oreof the
most important branches of cammercial laws [slam caters for harman
welfare through the estsblishment of harmony betweer the moral and the
material needs of the rmankind and ihe mawimurm actuahisation of sQCi0-

econorc justice 1n the 20C 1ely

A number of scholars have dong prangernng work 1n Aramc in the field
af tslamic Law of contract, such as Dr. wahbatul Zuhaili, Dr. Abdul Razzeq
Sarphur, Dr. Hussain Hemid Hassen, Ahmad Zarga, Imam Muhasmmead Abu
Zhara, etc. In the development of the Islamic law of contract, most of the
works were done in Arabic. Unfortunately , very httle work was done in
Englizh by the so- called orentalist such as Anderson, N.J. Coulson, Joseph

chacht, Bailhe, Dr. £5. Rayner , elc There are also very little work done

U"‘l

by the lslamic scholars in Enghsh such as Prof. Dr. Abdur Rahman ldoi, Dr

Lianat Ali Khan Niazi and so on.



However, | have tried my level best to get & help from the work done
by the Islamic scholars as well as the Orientalist in highlighting the
principles of contract in lslam. | also have to refer 10 Yarious commaon law
hooks on the law of contract, various statues as well as dictionaries n
order to make a comparative analysis between the Islamic Law of contract

and the Law of Cantract under the Cormmon Law.

Finally, by the Blessings of Allah (sw.t), | heve managed to complete
my dissertation which covers the Islamic Law of Contract which may be
zuitable for the modern society todey. A comparative analysis between the
lslamic Law and the common law or the 1ssue of contract has also been
adopted which may give a comparative picture on the law of contract to the
readers.

It 15 very true that | was only able to complete this dissertation b
the Blessings of Allah {(sw.t) | thus would hike o express my thorough and
sincere gratefulness to Almighty Allah (sw t) | would also like to express
my sincere and warmest gratitude to my beloved supervisor, Prof. Dr. Mohd
Zain b Haj Othman for his kind, sincere and careful supervision throughout
the course of my dissertation. Furthermore, | would ke to express my
special thanks to Prof Dr. Syed Mishabul Hassan and Dr A Mohairmin for
their sincere advice towards my research for this dissertation. My sincere
thanks also goes Lo my sincere colleague Bro. Ahmad Azam Sharitf for ms
kind and sincere help towards the completion of this dissertation. | also
must pay my sincere thanks to Sis. Khaliza for her sincere contribution

throughout the preparation of this dissertation.



| would like to express my sole gratitude to my beloved teachers and

lecturers from whom | have acquiredknoviedae directly or indirectly

Finally, | have tired my level best {o project @ comparative analysis
petween the lslamic Law and the Common Lavs an Contract. My work may
have many shortcomings It s very much appreciated if anyone could come
up with a sincere comments towards 1ts improvement

May Allah (s w t) Bless us and all the Muslims in this waorld and 1n

the hereafter, alive and dead “Arman”

Z1st May, 1993

(Mohd. Ma'sum Billah}
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Abstract:

This study deals with the principles of contract 1n Islam and the

comparative analysis with the principles of contract ynder the cornmor [aw

The introduction of this thesis presents a gensral 1dea of the law of
contract in 1slam and i1ts development and significance to the human Tife. It

o touches on the position of the law of contract under the cormmon 1&w

(=)

o

al:

and also 1ts significance to the society in general.

The study of this thesis, has been devided into Four Chapters and Final

Fermarks.

Chapter | deals with the genersl idea of a contract in lslam. Amang

the areas covered under this chapter 1s the meamng of contract, 1ts pacs

i

rational, development , nature and scope It also tguches on the aspects of
freedom of contract, the nominate contracts, the relationship between
13

contract snd belief and alsc the ides of the differ ted to

fl'.l

nt terms r

[$]

o

contract All of the sbove-mentioned aspects covered by ths chapter are

compared with the Commaon Law.

Chapter 11 geals with the wvarous kinds of contract. The

clas

m

ifications covered by this Chspter 1s based on the nature of the
contract, 1ts ciwrcumstances and  also legal consequences. These

the
classifications are alsc compared 'mlhApaeltmn under the Common Law.

Y



Chapter 111 touches on the elements of contract under the [slamic

b
1

[y 4]

the off

o

Law suchn a

r tne acceptance, the parties to the contract, the
~onsideration and the possibility of performance of the contract
Criapter 1%, wmch 13 the final Chapter , malniy covers 1wo parts the

mpediments to the contract in islam and the various legal remedies for

nreach of contract, such as rescission, mnjunction, damages specl1fic
performance and alsg restitutiorn

with the comparison betwesn the Isiamic Law of Contract, their possible

sglutians as well as the future prospect for the lsigrmzation © cf the Islamic
Law of Contractl in the socCiety toaay

Tinallu this thesis ends with the index of varous important words
and rismes, tne glossary of varous words given and iast bul not least, the
mbhography of the references that have been used in this thesiz



Abbreviations:

Abbreviations

Art
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RESEARCH METHODOLOGIES:

In the course of this research towards the completion of this

dissertation, the following methods have been adopted

(1) Library research

&4 Library Research has been conducted which incluges the coliection
af vanous materials from both aspects, the lslarmic Law a: well as the

Common Law These matenals are as follows

(a)  Al-Quran

(b) Tatasr

(o) Ahadith yith commentaries

(3 Books on Figh

{e)  Relevant books on the Islamic Law

(r Felevant books on the Common 1aw

(g  Warous statutes on the Islarmc Law and the Carmmaon Law
(h)  The commentarnes of the statutes

() various lslarmc and conventional dictionaries

{11)  Field Recearch;

A field research has also been made and this includes:

Wil



{a) Consultations with the Supervisor

‘Y Consultations with the experts

(c)  Discussions with fellow colleagues

idl Aninterview with the staff from Takaful 5dn Bhd,

luala Lumpur and the lslarmac SBank, kuala Lurnpur

(i Analutical approach

The approach which | have tried to use in this dissertation is based on
the 1dea of developing any aspect of a legal matter by using the analytical
approach which 15 not contrary to the Ouran and the Sunnah and which may
be suitable for today's society It is immatenal whether we can find the

direct basis from the OQuran and the Sunnah or not, &s long as thece

analyty

"

(5]

al approaches are not contrary to the Quran and the Sunnah

Ty T T T T T - T g (T g T
CRCFTFLRTEIE LT TETR
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INTRODUCTION:

lslam 15 @ beautiful religion s beauty nat only lies on its theores
but also on 1ts apphcatnhity, practicahity and comprehensiveness This
because, Islam 1s not anly a mere rehgion which sphere e too rigrd and
rectricted On the ather hand, 11 15 a cormplete and comprehensive systern af

He which provides the prinoiples snd solutions in all aapects of hurmans
Nie lelarmn not anly covere the acpect of behet ‘;,L.Jl and  cpec1ic

1 {1 e I"i:_.;,..a;'x." a..)l..a )bt alen the nther aapects as well which Also

include the aspect of transaction among the hurman beings in fact, any forrm
atl action Cwtonch also includes the performatce of any Vind of transaction
armong the peoplel 1t done 10 acc ardance with the Divine Principles wili be

ronsidered as f qr-lutul worship ( Myl\:s_sl,s)ar‘ wf’“ whx(h w11l b

revearded by Allah (5wt

The acpect of transaction (dlalakl) | being onz of the aspect covered

by the beautiful religion of lslam aiso inc ludez the figld of cornmercial
transactions, which operation evclves around the formation of contracts and
covenants Being an integral part of commercial transactions which features
prorinently 1n man's daily life, the aspect of contract 12 undoubtedly
covered by Islam. Allah {sw.t) has revesled the Divine Injunctions in the

- 1
|

Holy Quran and the Sunnah of the Prophet (53 ) which gt only Jea

with



the theoretical side of the cantractual dealings, but also the practical side

of 1t

The Holy Prophet (saw) , despite being the Messenger of Allah
‘e w13 had involved himselfan the field of trade and coramerce and had al<o
neolved on NUMErous occasions in contractual dealings, In fact, the Frophe
{caw ) had also encouraged his companions to practice 1t widely in order to
be economically independent  History has also proven how  many Nreat
religious personalities such as lmam Abu Hamifa (K and many others who
had seriously nvolved themselves in the feld of trade and commerce

besides thewr outstanding cantrbutions on their resgarch work an the Holy

the trade and commmerce and, simultanecusly, contractual dealings 1n one's

daily hite

The Comron Lawe has also came up with certain pnnciples and
requiations requiating contractual dealings. However, Lhere are still some
differences between the Law of Contract under the lslarmc Law and the
Cammon Law For instance the basis of the lslarme Law of Contract 15 the
Civine Sanctions which can be Tound i the Holy Ouran and the Sunnah while
the basis of cantract under the Common Law i the human thinking and
practice Moreover, in terms of the nature, practice and scope of the Law of
Contract, there are also some dissimilanties in certain areas between the

Islarnic law and the Cormmon Law



It 15 thus the sincere and nobile intentian af this dizsertation to
hlghhqht the baswe principles regarding cantract under the I<lamic Law
which no doubt, st the soctety of taday and the future 100 aluio tny
sincere and humble hope ta make campatrative evalualions, whenhevet

necessary between the Islamic Law of Contract and the Law of [ untiact

under the Lammon Law

Sl A B """"“"w"r."“l“""‘|’,'.“‘
e o L) o o “ W o A L0 O A 53
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I THE MEANING OF THE TERM "CONTRACT' (a3l (!

The termn * osall © i3 an Arabic word which s derived from — -23-9-¢
which Nterally means conjunction, 4 tg tie, knot, 9 contract, etc in the
Lega) termminology, the term " s5all means a contract belween Lwo partiec
on & particular subject matter which 16 to be concluded upon © _I.g,_.l
waffer) and ” J,..S (acceptance) of the parties. There are however, various

definitions of © a3aJl " or contract which are given as follows

sccording to the dictionary of comrerce the term ( s2a)l ) oor

“contract® 16 " & LrEnsEctian Invalving twa ar mare gl viduels wheretly esch
necomes  abhigsted ta the other, with recipracsl rIghts o aemend

rarmence of Whst 16 promuised € according Lo Hassan 5 Karm, the

Fhok Figd

e

-~ (3

tartn a3 © means “contract 7

according to & Dictionary of Business Terms, the term ( a3all ) or

eantract” 1o defined as "a legally binding agreernent belween Lwo or more
parties tn which, for a congideration, one or more of the parties agree 10 4o

sometting.” @

4 Dr Liaquaf AN Khan Mhaz1, fstsmic Liv or Contrac? (1931), . 4

E Q3N " in Edward Elias Elias, Jemusil £lias 37-amel, | (1963)

& See “Contract” in 0P Gupts, et ol (eds) factronery of Commernce, (1583)

7 As cited by Dr. Niazi, 52 77p. 9

g See “Contract™ Alexandar Hamilton Institute, 3 Dicfonsry of Susiness terms, (1387)



Meanwhile, to Heshim Maaruf al-Husseim defines ( aaa)l ) (contract)

as below,
r.IJ'::J‘:H, t.l,’.l’h‘l o ol 3aalakl e 3,Le 40 aaall”
i o oy 3 )

o P d 3 s A S 8y O DR R V=T e Ve e - 7 d s e ey g
| O LSETT 28 (O S eelEi ] oG (& ¢ (r-‘j_ﬁc‘(;"(,'c‘"'.'g & I8 & GLRIIGETIGN 650 ,;H'.";‘_.'t'ﬂ’»;‘

wan the cantrecting periles.

According to Mawlana Mohd Abu Hussain, the techmeal terrm of the

weord | c...Jl' means

00 o e fe JUL JUT Dol

(an exchange of goods by goods upon mutual conzent among the contracting

parties)

4l the same Yime, Edward Wilharmn Lane describes the Lerm Taza)l oas
s contract. a compact , a covenand, an agresment, & league, & treaty or an

engaqernent 1

According to the Sharky Yigauys, the term - o2a)l © s defined a3

follows

Lo o< ki Jpdlly Sl o) Gl elpal by 52 a3all”
120 bls Y gy ol Jubdl adall s

E Hastom Maaruf &1- Hussaim , Aaorestul 377 F1 Figh Al Zasfsei, (nd ) op 100
10 Malwane Abul Hussain, 7snzrmud dsptst, (Urdu) vol 11 {1402H) p 115
i as cited 1n Or. Lisquat, oo ¢27 p 9

12 Mawlans Mowluvi Abdul Hai, Sherdul Frpsys,vol 1l (nd) p. 5

(| )]



“J pontract wch 15 combnned with twa &laments 1 é arrer and scceplance

— ™ - " . .
The 1des of axall “ar cantrect here 15 6 cornbiination (halween arler ani

asocantance’ ”

\n Murshidul Heinan, the term *© asall” means -6 conjunction of offer

ernanating frorm one af the two contracting parties with the acoeptance o
the ather 1n e manner that 1t ray affoct the sutiject matter of the contract’

1z
Muharmmad Abu Zahrah gefined the terrm aaall Be followe

gy e Al
“Aad i CORJURCEIGH HeEWEen 1WG S6Yings fTal whICh an order af the Sherielh

6 geduced . WhICh 15 apglicslile ta o pariy ar ball of them ¢

According to the Mejelle the terr - 33e)l 7 and the term

sBasMI are defined as follows

© y3all (concluded bargan) 15 the 1w o parties taking upon thernicelves and

yndertaking to do something It s composed of the cormbination of an oifer

( olog) ) and an acceptance ( Jya3 1127 slasyl (The maiang of - sa2all) e

the connecting , 1N 8 leqal manner, the nffer ( ul—‘_hg!} and acceplanc

134

13 s cited in Or Miazi, gocrtp 10
14 I o 1n-11
e, I_l p ] U

a Art 102 The Mejelle



{ Joad) the one with the other, in & way which will be clear evidence of the

being mutually connected 11t

Thus & contract or “a3aJl " in lclaric Law means an agreement of 2

particular transaction between two or more parties, which 15 binding upon
the contracting parties provided that the parties to the agreement, the
verms and the nature of the agreement and the subject matter of the

sqreerment. should not be contrary to the Quran and Sunnah or lslamic Figh

Analysis.

The hacic difference between the 1slarmc Law and the comman 18w
relating Lo defimtion of ° s32)l “ or contract 1s that under the Isiamic law,
an agreement between two parties should be n hine with the Divine
Sanctions whereas an agreement under the cormrmon law 15 not  be based

ontn line wath the devine sanction but based on thepositive law e tc

In other words. the main difference between the defmtion of * a2l

(contract) under the lclamic Law and the common law can be illustrated bu

the Tollowing chart.

b st 104, 1d



JSLANIC LAW COMNION L AW

Any aspect of the contract The contract nead ot he

chould be in line with the Divine Lawe hased on Divine Sanctions ot
bt based aon Yhe positive

i

nny other aecondary cource
which 16 recognized by the Divine lavr, nalural Inw, case Inw,

Sancthions I

0 THE LEGAL BASIS (0F CONTRACT ( 23al) U571 )

7 P—

The yden of Aol or contract 1o an aqreemment bt woer Vorts parties
an @ particular subipect matter which 1% binding upon both parties This

there are many Qurame inqunctions and Sunnah af the Prophe! (58w ) which
requlate The pon iples of contract by different termes NMke ~ aaa)l

;{Lﬁ.-.“ o .x.q.nJl Cand ..u.,JI"

Thus the basis of the lslamc law of conlract tan be Seen frocg the
Durame inqunctions and Sunnah of the Holy Proghet (4 a¢ ) which are 15
1ollnvwes

cayially 1yl Iyl oeddl Lyl b

PR L

@ ye wha believe! Tylfil the contrac tual abil1gelions

As renards to the fulfilment of the contract of marmizge Alish (2

“hys

1!:‘

- K -0uranCh S1

u_‘i



P B L | e lgn Wy
nar resalve an the e arf the marriege (11l the lerm

prescrhed 18 riritled e

“Bat” 1 8 contract of sale, and Allah (o w ) hatl advised peoaple 1o
ivolve tncontractual transactions egdcept when there 450 prof Iarmation for

friday prager Allah (o w ) says to the effe !

opea S o ) e I3 el 3y S0

Y ge wiha pelheve! when the call 1a praclatmed on Lriday for
girayal has been carnestly tod the remambiratice of A1lsh (s wi)
andd laove of £ business and trallfic that 15 best Tor you iy bt
Ao

Allah © w t alan advises people 1o sustain the contractual r.esnant

He (6wt ) says to the effect

pSgm 3yl saam 1)y
And Tullt] your cavengnt wilh me and &5 | (Uil my

covensnt with yau %

Allah (s w t) again commanded 1o the effert

16 142235
7 /7679
14 /42 40
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