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ABSTRACT 

By the 1923 Convention and Statute on International Maritime Ports, foreign flagged 

ships have the right to navigate waters and enter port states but the port states enjoy 

the power to set conditions for the accessibility of its ports. The issue of access to 

ports of other states by foreign flagged vessels has been a subject of controversy. 

Although, the right of access is usually granted by treaty between states. A more 

accepted view is that the states are entitled to prescribe and enforce circumstances for 

port entry. This research investigates the general principles of international law and 

the availability of the Nigerian and Malaysian legal regulations concerning the right of 

foreign ships access to their ports. The research was carried out through quantitative 

and qualitative research methodologies as data were obtained from existing literature 

and the scheduled interviews, representing the primary and secondary sources. At the 

end of this research, it was discovered that the international instruments which granted 

right of access to foreign flagged vessels is ineffective because port states grant access 

to foreign vessels that meet their conditions. However, Nigeria and Malaysia as port 

states lack specific laws stipulating conditions for their right to deny the right of 

access to ships. A responsible and responsive nation monitors the movement of 

people, goods, substances, etc through its ports, airports and road to forestall ingress 

of substances that can disturb peace and order of its territory. In order to achieve this 

objective, states have joined the committee of nations and have ratified and 

domesticated conventions to fight unlawful ingress or importation of arms. An 

example of the convention so ratified is the 1923 Convention and Statute on 

International Regime of Maritime Ports which addresses the issue of access to port 

states. TheInternational Maritime Organisation (IMO) also addressed the issue of 

maritime security under the umbrella of its Maritime Safety Committee since 1980s. 

Despite the ratification of the IMO conventions in Nigeria and Malaysia, the problems 

of importation of arms and unlawful and deliberate attack still persist at ports and seas 

thereby threatening the economic fortune, peace, good order and security of the 

nations. Indeed, the rate of trans-boundary maritime security threats confronting 

Nigeria today raises legal issues, starting with the most fundamental question as to 

what law applies, inefficiency of maritime security enforcement agencies, corruption 

which paves ways for non-implementation of the legal framework, privatisation of 

maritime security surveillance to cronies to mention but a few. This research is 

significant because it identifies and argues that states’ responsibility is more than 

ratifying or incorporating international conventions into national law, hence 

implementation of the legal regulations on access to ports of foreign flagged vessels 

by port states will be a strong panacea to combating the perpetrators of trans-boundary 

maritime crimes, as after all the perpetrators of maritime crimes usually find their 

ways through the ports. The privileges of the sea which culminated into ports should 

be a blessing and not a curse. 
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1 

CHAPTER ONE 

INTRODUCTION 

1.1 GENERAL BACKGROUND 

It is not in doubt that the United Nations Convention on the Law of the Sea, 1982 

makesprovisions for maritime jurisdiction  but  the coastal states reserve the right to 

make legislations and rules to govern persons and properties
1
 as well as to enforce 

powers within their territory.
2
 However, it appears that the state power beyond its 

territorial limits is justifiable by permissible rules.
3
 In the same token, 

maritimesecurity influences what activities areaddressed and what interests are at 

stake in responding to any problem.
4
It is argued that maritime security should be 

viewed as an inclusive interest, given the common interest in combating an array of 

maritime security threats.
5
Thus, it may be said that laws are in place to tackle all these 

problems under international law but the question that readily comes to mind is the 

application or implementation of the laws. 

Obviously, the most common mode of transport in international trade is sea 

transport because of the large amount of cargo that is usually involved. In order to 

appreciate the contribution of ports in international trade, suffice to note that there are 

4,571 ports in 196 countries around the world.
6
 Globalisation of trade and expansion 

                                                           
1
This includes passengers, crews and vessels. 
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of import –export activities in Africa places many African countries like Democratic 

Republic of Congo (DRC),
7
 Nigeria, etc at an advantage. This is particularly 

important to the DRC
8
 because it increases trade, opens access to new markets and 

opportunities, thus fostering export-led economic growth which is crucial to 

alleviating poverty.
9
The same thing goes for Asian countries like Malaysia, Indonesia, 

Singapore, etc. 

In order to combat the challenges of security in ports, states or nations have 

put in place legal regulations and administrative agencies, apart from 

treaties/conventionsthat have been ratified at the international level. Examples of the 

treaties so ratified at the international level are the 1923 Convention and Statute on the 

International Regime of Maritime Ports (came into force in 1926), the 1988 

Convention for Suppression of Unlawful Act against the Safety of Maritime 

Navigation (came into force on 1
st
 March 1992), etc.  Also, there is what is known as 

“Port State Control” at states’ level.  Port State control is the control of foreign 

flagged ships in national ports. Virtually, all the literature about port state control are 

ad idem thatin an ideal world, port state control would not be necessary for the 

purpose of combating port and maritime security.  Nevertheless, since the control 

systems used by the other partners in the shipping world have proven ineffective in 

eradicating all substandard vessels from the seas and taming vessels engaging in 

importation of goods likely to affect national security, port state control is still in 

practice and recognised. Therefore, control by the port state is not, and can never be a 

substitute for the proper exercise of flag state responsibility. The primary 

                                                           
7
 Ichalanga K., “Congolese Maritime Ports: Suggestions for Reform” Ocean and Coastal Law Journal, 

Vol.14 (2) (2009), 242. 
8
 Nigeria is equally benefitting immensely from her ports. In fact, in Lagos State alone, there are two 

ports, namely Apapa Port and Tin Can Island port. Other ports in Nigeria are in Portharcourt, Onne, 

Warri, etc. 
9
  Ibid. 
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responsibility to safeguard against substandard ships lies with the flag states and it is 

when flag states fail to meet their obligations that the port state comes into play.
10

 

When one reads the literature about port state, one comes across statements to the 

effect that control by the port state is the last safety net and in an ideal world, port 

state control would not be necessary. Accordingly, this is not to say that the 

jurisdiction of port states vis-à-vis national legislation is extended to the high seas. In 

the case of Shellers v Maritime Security Inspector,
11

 the court held that the domestic 

legislation of coastal or port states cannot impose conditions on foreign flagged 

vessels on the high seas. 

 Freedom of navigation has been identified as a priority for economic 

development and it is against this background that states like the United States (U.S) 

has designed a comprehensive body of law regulating maritime shipping, 

transportation, navigation as well as provisions relating to port and maritime 

security.
12

 The Homeland Security Act of 2002 addressed port security, both in 

foreign and domestic ports of the U.S and for this reason; the U.S Coast Guard is 

saddled with the responsibility of defending the United States Exclusive Economic 

Zones. In addition, the U.S Coast Guard (USCG) is empowered with the authority to 

control foreign flagged vessels intending to enter the U.S. Ports or any other place 

subject to the jurisdiction of the U.S. The USCG is also working in conjunction with 
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