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ABSTRACT 

 

 

Amicable resolution of disputes is a policy enshrined in the prime sources of Islamic 

law and this has been consistently practised in Muslim communities across the world 

since the advent of Islam. Therefore, the legal framework for ADR in Islamic law has 

a lot to offer in streamlining the modern practice of ADR. This study examines the 

legal framework for ADR in courts with Sharī‘ah jurisdiction in Nigeria, Malaysia and 

Singapore.  The major part of the study is dedicated to proposed reforms in the 

administration of justice system in the courts with Sharī‘ah jurisdiction in Nigeria. 

Meanwhile, the Malaysian and Singaporean models of court-annexed ADR in the 

Sharī‘ah court are closely studied with a view to proposing practical reforms for their 

Nigerian counterparts. The existing legal framework for ADR in courts with Sharī‘ah 

jurisdiction in Nigeria is examined using qualitative legal research method. While 15 

judges and other main stakeholders were interviewed, 145 Sharī‘ah lawyers responded 

to the qualitative survey. The findings of this study reveal that the Sharī‘ah Court of 

Appeal of two States in Nigeria (Kwara and Kogi States) have an informal dispute 

resolution mechanism, even though the existing legal framework setting up the court 

does not provide for court-annexed ADR.  Over 95% of the respondents supported the 

proposed reforms in the administration of justice system. For the Malaysian and 

Singaporean aspects of the research, structured interviews were conducted. Pertaining 

to the practice of court-annexed ADR in the Sharī‘ah courts in Malaysia, this study 

reveals that there is a need for more ØulÍ Officers in Malaysia to cater for the 

increasing number of cases. The Singapore Sharī‘ah court should address the 

procedural challenges in its rules of evidence through the amendment of section 42 of 

the Administration of Muslim Law Act.  Its decisions should not be subject to any 

modicum of supervision by the civil courts, as this will have some bearing on court-

annexed mediation. In all, the findings of this research illustrate the adaptability of the 

practices in Malaysia and Singapore in the courts with Sharī‘ah jurisdiction in Nigeria. 

The study is a significant contribution to the existing literature through the proposition 

of a Sharī‘ah Court of Appeal (Øulh) Rules in Nigeria, which inculcates principles of 

amicable resolution of disputes into the formalised administration of justice system.   
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CHAPTER ONE 

INTRODUCTION 

 

 

 

 

1.0 PREAMBLE 

Last century witnessed dramatic changes in the administration of justice system in the 

world, particularly in the West.  The waves of transformation were also experienced in 

developing countries, which culminated into the introduction of alternative dispute 

resolution (ADR)
1
 mechanisms to streamline the process of administration of justice 

in the courts. Even though amicable resolution of disputes has been the norm in the 

primordial communities of Africa and Asia, there was a gradual drift towards the 

institutionalisation of ADR practices in the West in the latter part of the 20
th

 century.  

The dominant effect of such reforms was also felt in a number of African and Asian 

developing countries. Meanwhile, Islamic law considers a number of effective dispute 

resolution mechanisms as part of the case management role of a judge.
 2

   

                                                           
1
  In Islamic law, the acronym “ADR” for Alternative Dispute Resolution is not found in the books of 

Islamic jurisprudence. However, this study adopts the acronym because the underlying philosophy of 

ADR is what Islamic law has portrayed through ÎulÍ and taÍkÊm in particular. Even from the 

conventional usage of the term “ADR”, there has been controversy on the most appropriate term to be 

used. While some prefer to call it “Dispute Resolution” others call it “Expedited Dispute Resolution 

(EDR)”. In fact, ADR may also be called “Appropriate Dispute Resolution”.  For a general overview of 

the controversy on the appropriate term, see Sir Laurence Street, “The Language of Alternative Dispute 

Resolution”, Austrailian Law Journal, 66 (1992), 194. Also, see generally, Hilary Astor and Christine 

Chinkin, Dispute Resolution in Australia. 2
nd

 ed. (Australia: LexisNexis Butterworths, 2002), at 76-81.  
2
  Muslims in the West have repeatedly called for the introduction of Sharī‘ah ADR processes within 

their local communities for their members. Many have taken giant steps to introduce Muslim 

Arbitration Panels in London and Canada.  While the Muslim Arbitration Tribunal was established in 

London, the Islamic Institute for Civil Justice (IICJ) established Sharī‘ah Arbitration in Canada. These 

initiatives are not free from legal and regulatory challenges.  For instance, the Sharī‘ah Arbitration 

introduced by the IICJ in Ontario was defeated by legislative amendments to the enforceability of 

awards emanating from such arbitral institutions. The amendments to the Arbitration Act render all 

arbitral proceedings that are not based on the Ontario law unenforceable in a court of law.  See Ori 

Aronson, “Out of Many: Military Commissions, Religious Tribunals, and the Democratic Virtues of 

Court Specialization”, 51 Va. J. Int'l L. (Winter 2011), 231, 240- 242; Michael C. Grossman, “Is This 

Arbitration?: Religious Tribunals, Judicial Review, and Due Process”, 107 Colum. L. Rev. (2007), 169; 

Dieter Grimm, “Religion and Constitutional Adjudication: Conflicts Between General Laws and 

Religious Norms”, 30 Cardozo L. Rev. (2009), 2369, 2377, 2381; Donald Brown, “A Destruction of 

Muslim Identity: Ontario’s Decision to Stop Shari'a-Based Arbitration”, 32 N.C.J. Int'l L. & Com. 

https://www.lexis.com/research/buttonTFLink?_m=90d9ac165d09302558022549d783de1f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b28%20Wis.%20Int%27l%20L.J.%20108%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=234&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b32%20N.C.J.%20Int%27l%20L.%20%26%20Com.%20Reg.%20495%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=7e011c0ca15b31bebd10a69bf427ab18


2 

This chapter examines a number of preliminary issues in the research ranging 

from the background to the research, research questions, literature review, research 

methodology, scope and limitation, and significance of the research.
 
These issues are 

of paramount importance in setting the stage for subsequent discussion regarding the 

central theme of the study. The literature review aspect gives a general review of 

existing literature on the central theme of the study and the need to add to the 

continuum of literature.  It is important to observe at the onset that this study relates to 

three commonwealth jurisdictions –Nigeria, Malaysia and Singapore.
3
 

This chapter begins with a general background to the research which examines 

salient issues to be addressed.  This background serves as a preliminary summary of 

the whole research which may otherwise be referred to as an extended abstract.  

Without doubt, there is a marked increase in the use of ADR processes across the 

world.
4
  A new direction is being introduced in this research from a different 

                                                                                                                                                                       
Reg.(2007), 495; Jehan Aslam, “Judicial Oversight of Islamic Family Law Arbitration in Ontario: 

Ensuring Meaningful Consent and Promoting Multicultural Citizenship”, 38 N.Y.U.J. Int'l L. & Pol. 

(2006), 841; Trevor C. W. Farrow, “Re-Framing the Sharia Arbitration Debate”, 15 Const, Forum 

Constitutionnel, (2006), 79; Caryn Litt Wolfe, “Faith-Based Arbitration: Friend or Foe? An Evaluation 

of Religious Arbitration Systems and Their Interaction with Secular Courts”, 75 Fordham L. Rev. 

(2006), 427, 441.  Despite the non-recognition of the arbitral awards of the Sharī‘ah arbitration, one 

soothing aspect of the whole issue is the willingness of many Muslims to accept the decision of the 

panel.  Similar challenges have been experienced in Nigeria despite the fact that it has a large Muslim 

population.   
3
  Nigerian got her independence on 1st October 1960 while Malaysia got her independence on 31st 

August 1957, both from the British colonialists. On its part, Singapore got self-government in 1959 

from the British control and later merged with Malaysia and other neighbouring territories in the 

Federation of Malaya on 31st August 1963. Singapore finally left the Malaysian Federation to become 

an independent nation on 9th August 1965.  See Jim Baker, Crossroads - A Popular History of 

Malaysia and Singapore, 2
nd

 Ed., Singapore: Marshall Cavendish, 2008. 
4
   For instance, in the United States of America, a new legal regime was introduced in 1998 with the 

enactment of the Alternative Dispute Resolution Act (1998). This Act introduced mandatory court-

annexed ADR as preliminary step to court adjudiciation. In the United Kingdom, the Civil Procedure 

Rules were amended in 2000 which brought about the introduction of court referrals to appropriate 

ADR mechansisms.  This is considered as part of the case management role of the judge. See Arthur 

Marriot, “Mandatory ADR and Access to Justice”, (2005) 71(4) Arbitration, 307, 331. In Malaysia, 

Practice Direction No. 5 of 2010 on Mediation has been introduced which became effective 16 August 

2010.  This allows for appropriate court referrals or court-mandated mediation of cases.  See the 

Preface to the book, Mohammad Naqib Ishan Jan and Ashgar Ali Ali Mohamed, Mediation in 

Malaysia: The Law and Practice, Malaysia: LexisNexis, 2010, at xiii – xv.  Furthermore, the Singapore 

experience has been very pleasing for most disputing parties.  Tremendous progress has been recorded 

in the past five to ten years in Singapore.  There is astounding growth in the use of ADR processes in 

https://www.lexis.com/research/buttonTFLink?_m=90d9ac165d09302558022549d783de1f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b28%20Wis.%20Int%27l%20L.J.%20108%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=235&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b38%20N.Y.U.%20J.%20Int%27l%20L.%20%26%20Pol.%20841%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=ab0346596a8cbfb529965cf0f14a4cdb
https://www.lexis.com/research/buttonTFLink?_m=90d9ac165d09302558022549d783de1f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b28%20Wis.%20Int%27l%20L.J.%20108%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=235&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b38%20N.Y.U.%20J.%20Int%27l%20L.%20%26%20Pol.%20841%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=ab0346596a8cbfb529965cf0f14a4cdb
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worldview.  Hence, preliminary issues are given in this chapter to set the ball rolling 

for burning issues in the dispute resolution models in the courts with Sharī‘ah
5
 

jurisdiction in Nigeria, Malaysia and Singapore. These models are critically 

juxtaposed with the Islamic law models of dispute resolution.  It goes without saying 

that, most precedents on ADR processes in Islamic law are contained in Islamic legal 

history which is a relevant part of this research.
6
  

 

1.1 BACKGROUND TO THE RESEARCH 

The current trend in most developing countries across the world is a paradigm shift 

from the colonially inherited litigious method of dispute resolution to the amicable 

means of settlement.
7
  This trend generally had a great impact on countries across the 

world towards the end of the 20
th

 century. The conventional means of dispute 

resolution have been practised by most traditional communities in Africa and Asia 

from time immemorial.
8
 The age-long traditional dispute resolution mechanisms in 

                                                                                                                                                                       
Singapore. According to Chris Crowe in his consideration of the performance of the Singapore 

International Arbitration Centre, “[w]hile Asia may not necessarily have the biggest cases, the pace of 

growth is outstripping Europe and North America, evidenced by SIAC’s huge 60 per cent growth in its 

number of cases in 2009”.  See Chris Crowe, “Asia’s arbitration explosion”, International Bar News, 

(August 2010), at 38.  Also see, Lim Lan Yuan and Liew Thiam Leng, Court Mediation in Singapore. 

Singapore: FT Law and Tax Asia Pacific, 1997, at 53; P. G. Lim, “The Growth and use of mediation 

throughout the world: Recent Developments in Mediation/Conciliation among Common Law and Non-

Common Law Jurisdictions in Asia”, [1998] 4 MLJ cx; Lim Lan Yuan, “Mediation, Its Effective 

Implementation as an Alternative Dispute Mechanism –Singapore Experience”, a paper presented at the 

National Seminar on Alternative Dispute Resolution on 4 and 5 February, 2002 at Federal Government 

Administration Centre, Putrajaya, Malaysia.  
5
  This is the correct transliteration of the word accepted universally.  The word “Sharī‘ah” will be used 

throughout this thesis to represent the Nigerian version “Sharia” and the Malaysian and Singapore 

versions “Syariah”.  All legislations, rules and names of court in this thesis will follow the standard 

usage.  
6
  As will be demonstrated in Chapter Two of this thesis, the Islamic history is replete with standard 

precedents on amicable resolution of disputes which are worth emulating in the conventional practice of 

ADR.  
7
  The legalization of the community has caused a lot of threats to most entrepreneurs, corporate bodies 

and even families in developed countries. See generally, Walter K. Olson, The Litigation Explosion: 

What Happened When America Unleashed the Law Suit, (Dutton, New York: Truman Tally Books, 

1991).  
8
  Apart from the ADR processes in Islamic law widely practised in Asian Muslim communities since 

the advent of Islam, there are traceable origins of mediation in the Chinese traditions since Chou 


