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IN THE NAME OF ALLAH MOST GRACIOUS MOST MERCIFUL

GOD DOTH COMMAND YOU TO RENDER BACK YOUR
TRUSTS TO THOSE TO WHOM THEY ARE DUE: AND
WHEN YE JUDGE BETWEEN MAN AND MAN THAT YE
JUDGE WITH TUSTICE VERILY HOW EXCELLENT IS
THE TEACHING WHICH HE GIVETH YOU? FOR GOD IS
HE WHO HEARETH AND SEETH ALL THINGS.

(Q.S. AN NISAA’ : 58)
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ABSTRACT

The main purpose of a company is to earn the profit as much as
possible. This purpose cannot be achieved without body to runit. Hence,
it is needed to choose some persons known as directors to well manage
it. The chosen directors hold some accountabilities obligated by the
Companies Act and Company’s Articles. One of the accountability which
isextremely important to be taken into account is financial accontability.
Section 221 of English Companies Act 1985 similar to section 167 of
Malaysian Companies Act 1965, require every director of a company to
keep accounting records which are sufficient to show and explain the
company’s transctions with resonable accuracy at any time. The
accounting records must also be adequate to enable the directors to
ensure that any balance sheet and profit and loss account prepared
complies with the requirement of the Companies Acts. However, the
phenomena found in the reported cases whether in England or Malaysia,
shows that the cases involving directors concerning this financial
accountability occur so frequently. This is really one of the serious
problems faced by the law and business world today.

The objectives of this study are to scrutinize and ascertain the
factors which cause the problem arisen above. Besides, it is also aimed
to highlight the nature of directors concerning their financial
accountability to the company. It also compares the concept of
accontability in the English and Maiaysian company law. Finally, this
study attempts to provide solutions for improvement of the law.

This study includes qualitative study with applying Comparative
Analysis Method. The primary data of this study are met directly from
reported cases and statutes of the both countries. While secondary data
are gained from recent selected references of both legal systems.

The study identifies that the main factors which cause the problems
highlighted above are some directors intentionally ignore the provisions
of the Companies Acts. Some of them do not really understand the
provisions of the Companies Act due to lack of knowledge of the company
law. Sometimes the directors in cooperation with the other officers
misuse the company’s funds to purposes which are beyound the
company’s objectives.

It is submitted that the directors who hold the top position of a
company shall at all the time act honestly and manage efficiently towards
all company's transactions especially in utilizing financial structure. The
provisions of sections 221 until 226 of English Companies Act and
sections 167 until 169 of Malaysian Companies Act concerning financial
accountability, need amendment. Those sections should apply strict
sentences or fines for directors and officers who misuse the funds of the
company to eradicate the frequency of the problems. Besides, the
provisions of insider trading also should be amended to adequate enough
to cover the problems.

i1ii



TARBLE OF CONTENTS

ACKNOWL E DGME N T . L s i i it i e i e i e et e e et et et et e e e i
S T N 0 O 1ii
T ABLE OF CONTEN S . L ittt i ittt i et et ettt ettt e e eeeenen iv
TABLE OF CASE S . . i it i it it ettt ettt et ettt annaeennenn vii
CHAPTER OINE
ITINTRODUCTION
1. An Overview 0f @ CoOmMPanY v i i v ittt ter tn e tetnneennnn 1
2. Background of the study.........c.c ... 7
3. Objectives of the study.... ...t i, 10
4 Methodology of the Study ...... ... . i, 11
5. tructure of the STUAY. . .vvvvre et e e e, 13
CHAPTER TWO
NATURE OF DIRECTORS IIN A COMPANY
1. Who are Airector S . i v ittt e i e et ettt ettt eee e 15
a. English law. ... ..ot in e nnnn. e e e e 15
b, Malavsian Law. . ...ttt it et et neeeneaneens, 19
2. Legal Entities of Directors .........coviiivinnunn.. 23
Aa. BEnglish 1aw. c oottt ittt ettt e i e e e e 23
B, MalaysSian LaW. ..o v ittt it tmtrenrieneeenneeenanan . 27 .

iv



Appointment Managerial Structure of Directors ........ 32
a. English law. . v ittt s e e e e e e e 32
b.Malaysianlaw........cov ... [N 39
Directors as Agents, Trustees and Servants
Lol B O] 113 o T 5 o 1 45
a. ENglish 1aw. . v ittt et e e e e e e e e, 45
b, MalaysSilan 1aw. .o vttt it ettt e e e e e 53
TCHAPTER THIREYEE
DIRECTORS " ACCOUNTABILITY FOR RAISING
FINANCIAYL. STRUCTUORE OF A COMPANY
.Raising Capital is the Accountability of Directors.. 60
a. English 1aw. ... vttt ittt et e e e 60
D. Malaysianm L1aw. ...ttt ttnte e enennenennens 69
Issuing Shares to Raise Financial Structure and
Bhareholder s i vttt it i e e e e e e e 74
a. English law. ..... it i e e 74
b, Malaysian 1aw.. ...ttt ittt e 81
Issuing Debentures is one of the ways to Increase
Financial Structure of a CoOmpPany ......uveeeneennn. 87
A, English 1aw. ..ottt ittt ettt 87
b, Malaysian 1aw. ...t ieetiiieeeeeneeneneneennnenn 91
Insider Trading and Its Problem in Raising Financial
= b Lo A o = S 96
a. English law.. . .ttt ittt e e e 96
b. Malaysian law........... e e e e e e e 101



1.
2.

BTIBLIOGRAPHY

DIRFCTORS *

CHAPTER FOUR

FINANCIAL MANAGEMENT OF A COMPANY

The Obligation of Directors to Render Annual

Accounts O0f @ COMPaANY . v v vt vt vttt e et ettt et et et e
A, BNglish Law. . vt ittt it i e e e e e e
D . MAlaySian LaW. v vt ittt e e e e e e e e e e

How to Access Balance Sheet and Profits and Loss

[0 = T 7o) 111 o - o "2
A. BNglish Law. . oottt it i e s et et e e e e e e
b. Malaysianlaw...... e e e e e e e e e e e e

Distribution of Dividends to the Company's Members..
2. ENglish 1aw. .. vt ittt ittt ittt ettt ie e e
b. Malaysian 1aw ... ittt ittt et e e e e e e

Winding up of a Company and Its Solution ...........
P S 8 o T 1 1 1 o -
b.Malaysianlaw......... i

CHAPTER ¥XIVE

CONCLUDING REMARKS

(070 ¢ Lol K S ¥=3: Ko 3 « ¥ =S

Suggested Reforms.......... e e e e e e e

vi

oooooooooooooooooooooooooooooooooooooooooooo



TABLE OF CASES

Adam v Cape Indutries Plc [1990] Ch 443.

Anmi Pty Ltd v 'Wi//iams [1981] 2 NSWLR 138.

APT Group Services. Pty Ltd v Ferguson [1990]. 6 ASSR.
Arunachalam Ors v Kwality Textiles Sdn Bhd [1990] 2 MLJ 167.
Australian Newsprint Mills Ltd [1988] 6 ACLC 1205.

Automobil Peugoet v Asia Automobil Industries Sdn Bhd & Ors
[1988] 3 MLJ 209.

Avel Consultant (M) Sdn Bhd v Mohd Zain yusof [1985] 2 MLJ 209.
Bank Bumi Putera Malaysia Sdn Bhd v Lorrain Osman {1985] 2 MLJ
237.

Bank Canton Ltd v dért Sum Timber Pte Ltd {1981] 2 ML J 58.
Bishop v E;’enham [1988] 1 WLR.

Bonden v Scottish Timber Product {1981] Ch.D. 87.

Broady v Velon Pty Ltd [1982] J AC 67.

Caparo {ndustries Plc v Dickman {1990] 2 Ac 605.

Capita Financial Group Ltd v Rotwells Ltd [1989] 18 NSWLR.
Chung Shin Kian v Public Procecutor [1980] 2 MLJ 246.

Cosmic Insurance Corporation Ltd v Khoo Duang Poh [1981] 1
MLJ 61.

Customs Excise Commissioner v Hedon Alpha Lid [1981] Q.B. 815.
Defuge Holdings Pty Ltd v Bowlay [1991] 9 ACLC 1486.

Deviing v Slough Estétes Ltd [1983] BCLC 497.

Edman v Ross [1992] 22 Sr (NSWO) 351.

Wit



Elders Trustee & Executor Co Ltd v Eg Reeves pty Ltd {1988] 78
ALR 239.

Fargo Ltd v Godfoy {1986] 1 WLR 1134.

FFI Ltd v Ladi Kagan [1982] 132 NLJ 830.

Foo Yin Shung & Ors v Foot Nyit Tse & Brothers Sdn Bhd [1988] 1
MSCLC 200.

Fulham Foodball Itd v Cabra Estate Plc [1992] BCC 863.

Garden Mews St Leonard Pty Ltd v Butier pofinow Pty Ltd {1984] 2
ACLC 507.

G. Chounduri v Public Procecutor [1980] 2 MLJ 65.

Heron international Ltd v Lord Grade [1983] BCLC 244.

Hill House v Gold Copper Exploiration NL {1988] 6 ACLC 35.

Hotel Jaya Puri Sdn Bhd v National Union of Hotel, Bar & Restorant
Workers [1980] MLJ 109.

In Shaw & :Sons Ltd v Shaw [1985] 2 KB 113 64.

irish Woflen Co Ltd v Tysen [1980] 26 ACT.

JH Rayner (Mincing Lare) Ltd v Department of Trade and Industry
{1988] Ch. 1.

Leong Sun Wing v Wah Hup Enginering Work Sdn Bhd. Originating
Summons c/l 66/84 (unreported) High Court, Malaysia.

Lonrho Ltd v Shell Petrofeum Co Ltd [1980] 1 WLR 827.

Lord Corporation Pty Ltd v Green [1991] 22 SSWLR.

Mansin v R [1988] 1 WLR 196.

Me Glurg v Canada [1990] 76 DLR 217.

Mohan v Sepang Omnibus [1989] 1 MLJ 247.

Mookapillai v Liquidator , Sri saringgit Sdn Bhd [1981] 2 MLJ

vill



Mookapillai v Liquidator , Sri Saringgit Sdn Bhd [1981] 2 MLJ
114 - 115.

Murrays Judicial Factor v Thomas urry & Sons (ice Merchants) Litd
[1993] BCLC 1437.

Re Baku Consolidated Oil Field Ltd [1994] 1 BCLC.

Re Berkley Security Properties Ltd [1980] 3 All ER 513.

Re Enterprise Gold Mine NL [1991] 9 ACL 168.

Re Eurotile Pty [1991] 4 ACSR 162.

Re First Malaysian Financial Bhd [1991] 1 MLJ 504.

Re Grosnover Press Plc [1988] 1 WLR 980.

Re Halt Garage Ltd [1982] 3 All ER 513.

Re Hydrodan (corby) Ltd [1994] BCC 161,

Re Kie Hock Shipping Pte Ltd (1985) 1 MLJ 411, CF. [1987] 2 MLJ 419.
Re Martel Pt:y Ltd [1992] 8 ACR 125.

Rolled steet Product (holding) Ltd v British Steel!l Corp[1984]
BCLC 406. |

Re Produce Marketing Construction Ltd [1993] Belc 520.

Re Walter L. Jucob & Co Lid [1993] BCC 512.

Richard Charles Tarling v Public Prosecuter [1981] 1 MLJ 173.

Ting Ling Kiew & Anor v Tang Eng Aron Works Co Itd [1992] 2 MJL 2i7.
TKM‘ (Singapore) ptc Ltd v Export Credit Insurance Corporation of
Singapore Ltd [1993] 1 SLR 104.

Tokyo Invesment Pte Ltd & Anor v Tan Chonting [1993] 2 SLR 170.

Van Resema v Flare!/ [1992] 10 ACLE 291.

ix



Vu Siew Chun v Wors Fah Yoon [1981] 2 MLJ 221 .
Welch v Bowmaker Ltd [1980] LR 251.
White House v Carlton Hotel Pty Ltd [1987] 162 CLR.

York and noth Midland Ry Co v Hudson [1853] 16 Beav.



- CHAPTER ONE



CHAPTER ONE

INTRODUCTION

An Overview of a Company

The word company literally means an association of

persons formed for the purpose of some business or

undertaking carried on in the name of the association.’ It means

that company is a body of persons associated together for the
purpose of trade or business. Each member of company has the
right offassigning his share(s) to the others and all of them
subject 'to the regulation of the company.

A cdmpany under the English Companies Act 1985 is only
the company limited by shares or limited by guarantee and
having share capital.? Any two or more persons associated for
a lawful purpose may, by subscribing their names to a
memorandum of association, form an incorporated company, with

or without limited liability. The company which is formed may be

either :

2.

Henry Campell Black, Black's Law Dictionary, (1990).
English Companies Act 1985, s. 1 (3).
| 1



a company having the liability of its members limited by
the memorandum to the amount, if any, unpaid on the
shares respectively held by them ( a company limitied by
shares); or

a company having the liability of its members limited by
memorandum to such amount as the members may
respectively thereby undertake to contribute to the
assets of the company in the event of its being wound up
(a company limited by guarantee); or

a company not having any limit on the liability of its
members (an unlimited company).®

While under the Malaysian Companies Act 1965 "company” means

acompany formed or incorporated or existing within Malaysiaor

out side Malaysia and includes any foreign company.*

From definitions mentioned earlier, it can be assumed that

company is a cooperation of some persons which is laid down by

virtue of mutual understanding to achieve business purpose.

4

It obviously contains three organs as follows :

a.

Company isa legal institution. It has itsown propertiewhic
are separated from shareholders’ properties and its
common purpose is business.

Shareholders have limited liabilities with few exceptions
where they are only responsible for their own share.
Their responsibilities are limited to the amount of their
shares. They are not liable for the debts of the company

beyond their capital contributions. Members may transfer

Ibid., s. 1 (2).

Malaysian Companies Act 1965, s. 4.
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their interests in the association to the other person
without the consent of the other members. The purchasers
who become new shareholders must have the same rights
and duties which the sellers had.

cC. Directors and board of directors are appointed tocarry on

and control the daily activities of the company.

Generalily known that company is the most effective vehicle
to manage and control modern business enterprises. lt permits
the combiﬁation of capital and skill for vast business operations
with the minimum risk of loss. The existence of the company
depends on its owner and directors. Its life is unaffected by
the retirerrjent or death of its shareholders, directors and
officers. The company may acquire, hold, and convey properties
in its own name. It also may sue and be sued in its own name.
Harm to the company is not harm to its shareholders.
Therefore, with a few exceptions, shareholders may not sue to
enforce a claim of the company.®

Generally, shareholders owe no fiduciary duties to the
company. The shareholders who are not officers or directors
may deal with the company as may other persons do it, whereas
the directors and officers may hold fiduciary duties to the

company. Like natural person, the company is protected from

Daniel Davidson (et. al), Business Law Principles and
Cases (1989), p. 674.



unreasonable searches and seizures under the law and it also
has free speech rights and own domicile.®

Besides, in a company is also known limited liability
concept. The concept of limited liability”should not be confused
with the principles concerning the independent legal
personality of a company. In a limited company, the member’s
liability for the debts of the company is normally limited to the
amount unpaid (if any) on his shares. Therefore, if he buys
1,000 shares with the price $1 each and pays up to 50 sen on
each share, he has paid up $ 500 and can be made to pay another
$ 500, but he cannot be made to pay more than $ 1,000 in all. It
isonly the member’s liability for the company’s debts is limited.

Th? company itself isalways fully liable and has unlimited
liability." As long as the company has assets, it must pay ifs
debts. If there are insufficient assets, the company will then be
dissolved by liquidation like a natural person being made a
bankrupt in similar circumstances.? However, this condition of
insolvency is in no way connected to limited liability.

Insoivency is a matter of fact, viz a person is unable to pay his

(@0

Domicile of company is determined by where the
company's activities taking place, or where its
directors carrying out the businesses.

Limited liability means the extent to which a person
can be made to account to the law.

Walter Woon, Company Law, (1991), p. 472.
) ‘



debts because he has insufficient funds.® Liability is a matter
of law, viz a person is liable to pay his debts to a limited or
unlimited extent irrespective of whether or not he has sufficient
funds.

It is stated that each company must have at least two
directors. Section 122 of the Malaysian Companies Act 1965
requires the first directors to be named in the Articles of
Association and that the directors must be natural persons of
full of age. If for some reasons the minimum two directors vacate
office, eg by death, incapacity, etc., and no replacements are
made, it is considered that those who are managing the business
are occupying fhe position as directors. in a small private
company, especially family business, the shareholders and the
directors are usually the same persons. |

in considering what the powers of the company are, it is
impossible to asoertain.those by solely examining the Companies
Act. The Act only specifies what a company may not do. Clearly -
the legislators consider the subject of Company’s powers as an
internal matter to be specified in the internal regulations. A
company derives its capacity from the legislation under which

it was incorporated, ie the Companies Act and the extent of its

10.

Robert R. Pennington, Directors’' Personal Liabilitf,
(1989), p. 93.

Christopher Ryan, Company Directors Liabilities,
Rights and Duties, (1989), p. 19. :
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power depends on the construction of its Memorandum of
Association.

A company may do all things which are expressly
authorised by its Memorandum which may be regarded as fair
incidental or necessary attainment of its objects. The company
is also provided that it may not doanything which is prohibited
by the Act. The Articles of Association may decide how those
powers are to be aliocated between such organs as the company
has established for its management. |In this regard, most
companies adopt Article 73 of Table A of the 4th Schedule to the

‘Act, which states inter alia. "... the business of the company
shall be managed by the directors who may pay all expenses
inburred in promoting and registering the company.”

Thfey may exercise all such powers of the company based
upon the Act or regulations. The provisions of the Act and such
regulations which are being notinconsistent with the objectives
of the company may bé prescribed in general meeting; but no
regulation made by the company shall invalidate any prior act
of the directors, which should have been valid if that regulation
had not been made.

It will be noted, therefore, that the Articles may delegate
all the powers of management of a company to the directors
except those powers which the Companies Act or Articles dictate
must be exercised by the shareho‘lders'in general meeting.

However, the above Articles need not necessarily be adopted

6



and alternative Article can be inserted by the shareholders in

general meeting.

Background of the Study

Nowadays reasonably people all over the world involve in
business activities to survive their lives. The very first step
which is extremely necessary to be taken into account before
establishing a business is to decide what kind of business
organization is best suit for them: The form of business
organizatipn adopted will determine the degree of personal
control ov"er the business, and one of the most common form
used is company.

Currently, company plays important role in business
world. The growth of modern oonhpany has been largely
respons‘ible for dynamic economic development. Through the
company people are able to invest their own properties in to
business enterprise. Besides, the law as medium protector also
encourages the investors and shareholders to do so in order to
enhance their economic scale.

The Company established by the shareholders cannot be
run \)vithout personn.elwho are qUalified to manage it.Therefofe,
they elect qualified persons as direcﬁtors who are responsibjle

7



for all company’s transactions. Here, the directors have to
handle all company’s activities in accordance with company law
provisions and company’s Articles, and if they fail to do so they
will be liable under the Act and company’s Articles.

One of the liabilities which is extremely important to be
conducted by the directors who hold the top position of a
company is to access financial accountability in each financial
year in order to ascertain the accurate financial position.
Section 221 of English Companies Act 1985 requires the directors
of each company to prepare a balance sheet, and profit and loss
account of the company for each financial year. Besides, this
balance sheet has to describe atrue and fair view of the profit
and loss account of the company. in addition, they are also
obligateé, in regard to this financial accountability, to liable fo
shareholders. Similar provision is also stipulated in section 167
of Malaysian Companies Act 1965. Each accounting record of the
company, furthermore,- shall be properly kept by the.directors
in proper place in order to be easily inspected whenever it is
needed.

However, the phenomena found in the reported cases
whether in England or Malaysia shows that the cases involving
directors concerning this financial accountability of company
occur so frequently. This is really one of the serious problems
faced by the law aﬁd business w0fld today. This condition is
really a great challenge for the sdholars especially lawyers who

8



need the exact answers.

Hence, this problem should be taken into account by

government, legisiators, judges, lawyers and practitioners in

order to create a healthy climate in business and law world

foday. Hence, a comprehensive study which will cover all

aspects of the matter is really required. The causes, the

magnitude of the problem and the remedies will be dealt with.

Briefly, the problems which will be scrutinized and

remedied in this study are as follows:

1.

Why do the cases involving directors concerning financial
accountability of a company wether in England or Malaysia
occur so frequently?.

How do English and Malaysian law deal with these
p:roblems?.

What are the concepts of English and Malaysian law on
legal position of directors concerning financial
accountability of a company?.

How do the solutions offered by English and Malaysian law

effectively deal with the situation?.



Objectives of the study

The objectives of this study can be summarized as follows:

1. To scrutinize and ascertain the factors which cause the
cases involving directors concerning financial
accountability of a company frequently happen.

2. To highlight the nature and position of directors
concerning financial accountability viewed from English
and Malaysian legal perspectives.

3. To compare the concept of English and Malaysian company
law especially on financial accountability as well as
di‘reotors’ responsibilities.

4. T6 find out the solution on the discussed matters in ordef
to create clear picture and real answers.

5. To contribute some proper ideas for improvement of
English and Ma'laysian law especially on -company’s
directors and its financial accountability.

inorder toachieve all the objectives mentioned above, relevant

statues, cases and judicial decisions in England and Malaysia

will be examined.

10



4.

Methodology of the Study

Location of the study

Location of the study is England and Malaysia. it
covers all geographical areas of those countries. It is not
bound by certain geographical limitations because it only
concerns relevant‘ case study and not field research.
Thus, all relevant cases and statutes in England and

Malaysia will be covered in this study.

Methode of the study
This study can be included into qualitative study
because it merely concerns legal point of views. This
: .
study applies comparative analysis method. By applying
this method, it will describe the condition of study as it is
by comparing and analyzing the data of both countries.
After describing and anal‘yzing all the data as found in

investigation, this study will attempt to provide solutions

and suggestions.

~Source of data

1. Primary data
‘Primary dataof this study is met from statutes
and cases from both countries. The statutes and
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