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ABSTRACT

This research examines the new application of the Shari‘ah legal system in some
states of Northern Nigeria. It seeks to determine whether or not the new application
complies with the Shari‘ah. A brief history of the Shari‘ah in Northern Nigeria from
the pre-colonial era till the year 1999/2000 is included. This includes the anti-Shariah
movement in Northern Nigeria led by the British colonialists. It also includes the
suppression of Arabic Education in Nigeria, and the cessation of Islamic Criminal
Law in Northern Nigeria by the British colonizers. This account of history is
concluded by explaining the way Shari‘ah application was restored in states of
Northern Nigeria. The research highlights the situation that opened the avenues of
change for those states which led to the success of Shari‘ah in achieving its objectives
in the society. It compares the Northern Nigeria Penal Code (introduced to Northern
Nigeria by British colonizers) with the new codified system of Islamic Criminal law.
It also compares the law of zindg in three Muslim countries that applied Shari‘ah ahead
of Northern Nigeria. The Nigerian Constitution was changed several times. An
analysis is carried out to determine if the new application by the states complies with
the Constitution which was last modified in 1999. The research proves and confirms
the constitutionality of Shari‘ah which means there is no violation to the 1999 Federal
Constitution. This research is confined to the study of the law of zina implemented in
Northern Nigeria under what is known as Shari‘ah Penal Code. The rest of the hudiud
offences are not examined in this research. Since the inception of Shari‘ah
application in some states of Northern Nigeria in 1999/2000, the Shari‘ah courts have
received numerous cases related to the offence of zina. A thorough reading of the two
most controversial cases of Amina Lawal and Safiyatu Hussaini decided by the
Shari‘ah courts in Northern Nigeria is made. The research analyzes whether or not
the decisions of the court are in accordance with the Shari‘ah law. All these are
followed with recommendations by the researcher on how to improve the new
application of Shari‘ah especially in the area of court procedures. One of the
recommendations is that the DNA test should be used by the Shari‘ah courts in
Northern Nigeria. This helps in reaching the truth with an acceptable degree of
certainty especially in the cases of zina presented before the courts. The research is
titled “The Law of Zind in Northern Nigeria: A comparative study of Shari‘ah,
Northern Nigeria Penal Code and some Muslim Countries.”

il



213 b caaedly | b Jladl (8 3Bl Ay il Bkl Al )3 ) Al a2 Caags
oda ilaal ey ladalies ey pall Lelad 18 ge Jladl) 8 Galaall 138 (1S 13 Lo 48 yes
Ot eninsall U8 e sl M) el liall (o gilal) 5 Gy ) Gkl (p A3l Ayl
Il (8 U3 G5y B Le IS G A 8al) 255 ) nl) 131 Cailda ) Alas (a g it il
b DY) okt 8 Brdl Caal gl o 3 (UaSU 5 (1 gudl 5 B gmaal) a3l A5
<l shaill § ol jpal) (e S e 38 (5 il ) siuall | agdl d e i JLadll Ja 28230
Gy Gl Lo DAL (gopaal) il Qe OF ALl o2a alea (a8 gl e
Oo Jladll & Y I (e 4tled el giual) 48] a5 Lo (530 (5 i DU b day il
Gl (g Y ) Al ailed Lo JS 4 gil8 il Algall 8 Ayl 5 Lgihalia b day il (3l
Llzadl) G5 L e Jlad 3 LU 50 o Al 5l o3 8 Cand) Jlaas )i day 5
Al g e sy Ang ) (381 53 Lay Lead Call e HAl1 aSlaall ) nd ) Al U Aalaial)
Sy ) Bkt 3 5 Lo w3 AaalusaS Cialdl Lgadd 3l s 5841 (e Ao samay Cadid
Gkl 5 gt O aSlaall Caaldl £ 58) ¢ s il Gl (e deny (5 gie B )
Sle Jsasll Lk (DNA) &)l daadlS Ll Jilo )l Jadi Jis sy clsy
Jladi (& Ay pall A0 )6 padle o claidl 8 Al gwlSal b call xie 8
pals DL 8 Fay 53l angd Gilday ) G el e Al o anll 138 Jaidl 2y ¢ Ly ja
Gl Al 038 Canand 85 ¢ 138 Gry ) Gkl Jladll 3 AlSall Cisans ) gl 5Y)
oy ra sa Loy oo pdll el U3l G 98 o 40 5l8a A )3 "o e Jladi (8 LN (5308

Sland) 5 5 gl A Dl TSaly) Jsall mas 45 el bl 5 el Jlall () il

il



APPROVAL PAGE

The thesis of Ibrahim Nuhu Tahir has been approved by the following:

Nasimah Hussien
Supervisor

Majdah Bt Zawawi
Supervisor

Ramizah Wan Muhammad
Internal Examiner

Jasri Jamal
External Examiner

El-Fatih Abdullahi Abdelsalam
Chairman

Y



DECLARATION

I hereby declare that this dissertation is the result of my own investigations, except
where otherwise stated. I also declare that it has not been previously or concurrently

submitted as a whole for any other degrees at [IUM or other institutions.

Ibrahim Nuhu Tahir

Signature.......oovevvviiiiiiiiii e Date.....coovviiii



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND AFFIRMATION
OF FAIR USE OF UNPUBLISHED RESEARCH

Copyright © 2013 by Ibrahim Nuhu Tahir. All rights reserved.

THE LAW OF ZINA IN NORTHERN NIGERIA:
A COMPARATIVE STUDY OF SHARI'AH, NORTHERN NIGERIA
PENAL CODE AND SOME MUSLIM COUNTRIES

No part of this unpublished research may be reproduced, stored in a retrieval system,
or transmitted, in any form or by any means, electronic, mechanical, photocopying,
recording or otherwise without prior written permission of the copyright holder except
as provided below.

1.  Any material contained in or derived from this unpublished research may
only be used by others in their writing with due acknowledgement.

2. IIUM or its library will have the right to make and transmit copies (print or
electronic) for institutional and academic purposes.

3. The IIUM library will have the right to make, store in a retrieval system

and supply copies of this unpublished research if requested by other
universities and research libraries.

Affirmed by Ibrahim Nuhu Tabhir.

Signature Date

Vi




This dissertation is dedicated to my father Shaykh Nuhu Tahir Tajuddeen whose
moral and financial support I enjoyed toward my education, the one who instilled in
me and indeed the whole family the thirst for knowledge.

I ask Allah to reward him and my mother Rahmatu Harun in this life and the hereafter.

vii



ACKNOWLEDGEMENTS

All praises and thanks are due to Allah, the Creator and the Nourisher Who, out of His
infinite Mercy enabled me to produce this work. With absolute conviction to the
supremacy of Almighty Allah over the entire creatures, I wish to extend my
appreciation and gratitude to certain personalities who contributed to the success of
my educational career in general and in this research in particular. I will start by
extending my gratitude and appreciation to my supervisor Assoc. Prof. Dr. Nasimah
Hussein who, despite her tight schedule, devoted her time to guide and assist me
throughout the period of my research. She is the one whom I see as an embodiment of
knowledge and intelligence. I do not regard her as only my supervisor, but in addition
she is my academic mentor whose impact to my life will remain unveiled. I
acknowledge the guidance and tireless efforts of my co-supervisor Asst. Prof. Dr.
Majdah Zawawi whose help and educated insight I highly benefited from as an
academic. The contribution of the internal examiner, Assoc. Prof. Dr. Ramizah Wan
Muhammad is highly appreciated, may Allah reward her for her prompt cooperation.
Appreciation is also due to the external examiner, Assoc. Prof. Dr. Jasri Jamal who
exerted himself in ensuring that this work was of exceptional standard. My sincere
gratitude and endless appreciation also goes to my parents Shaykh Nuhu Tahir
Tajuddin and Hajiya Rahmatu Hariin. I especially thank my father for his intellectual
contributions and providing me with essential material I needed to complete my
research, and for taking the burden of my life and my education. I ask Allah to protect
them and reward them with Jannah. I would like to give special thanks to my wife and
best friend Na ‘Tmah Hule for her emotional support and confidence in my ability to
complete this research. Similarly, my sincere gratitude goes to my best friend and
brother in-law M. Aminu Ahmad Al-Kali for his unforgettable assistance financially
and in particular for providing me with some materials. Likewise, I am grateful to my
sister Rashidah Nuhu Tahir for all her sincere advice. My deep gratitude extends to
my other sister Barakah Nuhu Tahir for encouraging me to be patient and
hardworking. I thank another friend whom I will not forget, M. Bashir Adam Aliyu
for his advice and for providing me with some materials that [ needed to complete this
research, Jazakallahu Khairan. I must also express my gratitude to the Dean of
Postgraduate Studies, Prof. Dr. Hunud Abia Kadouf for his leadership which
facilitated the completion of this dissertation. I thank my teachers in the Kulliyyah of
Laws for their proper assistance which enabled me to come out with this research, to
all of you Jazakumullahu khairan. I would also like to thank Br Ria’sat Amin for his
effective and essential proofreading, may Allah elevate him in ranking. Similarly, my
sincere thank you to the entire International Islamic University for providing me with
all the facilities I needed to complete my study successfully. May Allah bless our
University. I humbly apologize to any person whose name does not appear in this
work, it is not because his contribution is not appreciated, here by I thank any person
or group of people who contributed directly or indirectly to this work. May Alldh
reward us all and accept our good deeds, I ask Allah to forgive our short comings and
protect us from any deviation.

viil



TABLE OF CONTENTS

F N o115 2T SRR ii
ADSLTACE TN ATADIC ...evviiieiiiee ettt ettt e e e et e e e e etre e e e entreeeesraeeeennneeas il
APPTOVAL PAZE .eveieeiiiiieiiiiie ettt e ettt e et e e e ettt eeeetteeeststaeeeenseeessnssaeeesnsaeeeassneeas v
DeClaration PAZE ......ceeevevvereeiiiieeiciieeeeeiee e ettt e e ereeeesraee e e eetbeeeeabaeeeentbeeeenrraaeens v
COPYTIZNE PAZE ...evvvieeeiiieeeeieeeeetieeeeeete e e e rrte e e eebeeeeetbaeaeessebeeeesssseeesssseeessseeaeens vi
DEAICALION ..evieiiiieiiit ettt ettt e ennneas vii
ACKNOWIEAZEMENTS ...eiiiiiviiiiiiiiie ettt e e e et e e e v e e e esabeeeeeraeeas viii
LSt Of STATULES . ... ettt e e xii
LSt OF CASES ettt et xiii
T A ) 1§ < Xiv
List of @bbreviations .........c.iiiriiitiii i e e XV
List of transliteration ...........ovueiiiiii i e e XVi
CHAPTER ONE: INTRODUCTION ......cccoiiiiiiiiiiiiteeieeeeee et 1
1.0 INtroducCtion ........o.oieiinii i 1
1.2 Statement of Problem ........c.cooeieiiiiiiiiie e 4
1.3 HYPOLRESIS ...eeeeiiiiieeeiiiee ettt ettt e et e e e e e e e e 5
1.4 Objective of the 1€Search ..........ccccoeveciiiiiiiiiiiee e 6
1.5 LAtETAtUIE TEVIEW ..eeeevvieeeeiiiieeeiiieeeeitieeeeeiteeeeenreeesnraeeeennsaeeesenseeeesnnns 7
1.6 The scope and limitation of this research .............cccoccoveveviiieeeeeciieeenne, 21
1.7 MethOdOIOZY ...eevvieeeiiiee ettt et 22

CHAPTER TWO: THE POSITION OF SHARI‘AH IN NORTHERN NIGERIA
FROM THE PRE-COLONIAL ERA UNTIL INDEPENDENCE IN 1960 ......25

2.0 INErOAUCLION ....eeiuiiieiiieeiit ettt e 25
2.1 Brief information about Nigeria and its legal system ...........c.cccccuveennes 26
2.2 The position of Shari‘ah during the pre-colonial era ............cccceeeeeeenne. 37
2.2.1 Establishment of an Islamic state and its legal system ................ 43
2.2.2 The source of law in this period ..........ccccoevviiiviiiiieiiiieieerieen, 51

2.3 The position of Shari‘ah during the British colonization (1902-1960).....53
2.3.1 The abrogation of Arabic Language and Islamic Education ........ 57
2.3.2 The cessation of Islamic Criminal law by British Government .......... 59

2.4 CONCIUSION ..eiiiiiiieeeiiiee ettt et e et e e ee e et e e e eneee e e eenes 68
CHAPTER THREE: SHARI‘AH IN PRESENT DAY NIGERIA .................... 71
3.0 INtrOdUCLION ..eoiiiiieeiiee ettt e et e e e e e 71
3.1 The position of Shari‘ah in Northern Nigeria after year 2000................ 73
3.2 The constitutionality of SAGriah .......c.c.cccvvivveiiiieeciiiiieicieeeeeee e, 80
3.2.1 Views against Shari‘ah implementation .............ccceeeeeevveeeeennenen.n. 82
3.2.2 Views supporting implementation of the Shari‘ah ..................... 87

3.4 CONCIUSION ...eiviieeeiiiie ettt ettt ettt e et e et e e e e e e e enteeessnnseeeeensaeens 99

X



CHAPTER FOUR: HADD AL-ZINA UNDER ISLAMIC LAW................... 101

4.0 INtrOdUCHION ...\vntine et e 101
4.1 The hadd of zind under Shari‘ah law ...................cccoiiiiiiiiiiii, 107
4.2 Prohibition of zina (Adultery or fornication) in Islam...................... 109
4.3 Steps taken by the government to cleanse the society ..................... 113
4.4 Punishment of zind under Shari‘ah ...............coceviiiiiiiiiiiiiiniannn, 118
4.4.1 The definition of muhsan ..............c.ooiiiiiiiiiiii, 121
4.4.2 Conditions Of TASAN .......ooooeveeeeeeiieeeeee e L131
4.4.3 Punishment of muhsan ... 132
4.5 Proofs of zina under Shari‘ah law ... 138
4.5.1 CONTESSION .. .eneeieenee et e 138
4.5.2 Testimony Of €YEWIINESS ....vvvrreereiiteieeieeieerieereeaneeennnns 142
4.5.3 Pregnancy out of wedlock ...........ccooeiiiiiiiiii 147
4.6 The application of supporting evidence in the hadd of zina ............... 155
4.6.1 Definition of DNA ..o e . 157
4.6.2 Accuracy and scope of application of DNA ............................159
4.6.3 Prohibited application of the DNA test .............ccooiiiiiiiia.n. 162
4.6.4 Conditions of DNA testing ..........ccooeiiiiiiiiiiiiiiiiiiieiannen, 164
4.7 CONCIUSION. ...ttt 166

CHAPTER FIVE: THE LAW OF ZINA IN NORTHERN NIGERIA AND
OTHER MUSLIM COUNTRIES: A COMPARATIVE ANALYSIS OF ITS

APPLICATION. ... .o 170
5.0 INtrOAUCHION ..o.vinetit et 170
5.1 zina under northern Nigeria Penal Code ................coviiiiiiiiin. 171
5.2 The law of zind in Saudi Arabia.................oooiiiiiiiii i, 176
5.3 Thelaw of zinag in Sudan..............coooiiiiiii i 179
5.4 The law of zind in Pakistan ... 180
5.5 Sexual offences related to zind under Shari‘ah Penal Code in Northern
A 1o - T 185
5.7 ConCIUSION .uuuininiie i 189
CHAPTER SIX: SAFIYATU HUSSAINI AND AMINA LAWAL: A CASE
ST U Y . 192
6.0 INtroduction ..........ooiiiii i 192
6.1 The case Safiyatu Hussaini Tungar Tudu .....................ol. 194
6.2 The case of Amina Lawal ... 198
6.3 An analysis of the appeal made to the Shari‘ah Court of Appeal by Amina
Lawal and Safiyatu HUSSQINI .....coceerieriiiiieiieeeeee e 204
a) The shared grounds of appeal ................coiiiiiiiiiiiiii, 204
b) The grounds of appeal unique to Amina Lawal ......................... 205
(i) Appellant claims confession was false .....................oooennin. 207
(i) The conception of the child was not out of wedlock ................ 210
(ii1) The meaning of the offence and the charge were not clearly explained
tothe appellants ...........cooeiiiiiiii 214
(iv) The right of defence was not sufficiently explained to the
appellants. ... ....ooiiiii e 217
(v) The Court lacks jurisdiction to hear the case ........................... 221
(vi) The status of i45an 1S NOL PIOVEN ....ouvineiniiiiiii e, 224



(vil) [I‘dhar was not given to the appellants during the trial ............. 226
(viii) The police have no right to arrest or prosecute Muslims for the

offence of zind..............coo i 226
(ix) The number of the judges was not sufficient to decide the case (Amina
LaWaL) oo 230
6.4 CONCLUSION ..ottt 232
CHAPTER SEVEN: CONCLUSION AND RECOMMENDATIONS....... .... 237
T.1TINTRODUCTION ...ttt e 337
7.2 RESEARCH FINDINGS ..ot 237
7.3 CONCLUSION ..ottt 240
7.4 RECOMMENDATIONS ... 243
1. Professional training should be offered to judges of Shari‘ah Courts
.............................................................................. 243
2. Special orientation on Shari‘ah must be provided for the
B S ¢ S 244
3. Arabic Language must be adopted as an official language in schools
.............................................................................. 245
4. The court structure should be improved ....................coeeei 246
5. The salaries of judges in Shari‘ah Courts should be reviewed.....247
6. Public awareness of the Islamic Criminal System is needed....... 248
7. Modern technology must be utilized in Shari‘ah Courts............ 249
8. The Muslim’s rights to Shari‘ah application must be preserved by
the Federal Constitution of Nigeria ................c.oviiiiii. 250
9. Federal Government cO-0Operation .............ccoeeveeeeneennnnnn. 251
10. The governors of the Shari‘ah implementing states should play an
important role towards the success of the enactment ............... 252
11. Dedication and sincerity observed by the judges .................. 252
7.5 Direction for future research ..............ccooiiiiiiiiiiiiii e, 253
BIBLIOGRAPHY ...ttt 255
APENDIX I. The Shari‘ah Court’s official report on Amina Lawal’s case in the
Hausa language ........ooviiii i e 266
APENDIX II: The Shari‘ah Court of Appeal’s official report on Amina Lawal’s case
inthe Hausa language .........c.oooiiiiiiiiiii e e, 267
APENDIX II: The Zamfara State Shari‘ah Penal Code: Sections on zina and other
related sexual OffenCes. ... ...oiiiiiiti i 268
APENDIX IV: The Sudan Criminal Act 1991, part xv “the offences of Honour,
Reputation and Public Morality”, Section 145 and146 ..............cccevviiniinnn.n 270
APENDIX V: The Pakistan Hudiid Ordinance: The offence of zina.................. 270
APENDIX VI: The Saudi Law of Procedure: Appeals............coeevvviiiiiinnnnn.n. 271
APENDIX VII: The Northern Nigeria Penal Code 1963: sections on zind and other
related sexual OffenCes. ... .....ooiiuii i 272

X1



LIST OF STATUTES

Kaduna State Shari‘ah Penal Code 2000

Katsina State Shari‘ah Penal Code 2000

Katsina State Shari‘ah Court Law 2000

Offence of zina (Enforcement of Hudid) Ordinance 1979
Sokoto State Shari‘ah Penal Code 2000

The Constitution of the Federal Republic of Nigeria

The Criminal Act of Sudan 1991, part xv

The Criminal Procedure Code 2000, Katsina State

The Northern Nigeria Penal Code 1963

Saudi Arabia Criminal Procedure, (Royal Decree No. M/39)
Zamfara State Shari‘ah Penal Code 2000

X1i



LIST OF CASES

Amina Lawal v. Katsina State, Case No. - 9/2002 Comp. No. - 11/2002.
Halimah v. Pendakwa Jenayah Kelantan JH 1 (1980) 52 (Malaysia)

Mst. Rani v. The State (PLD 1996 Karachi 318)

Mst. Safia Bibi v. The State PLD 1985 FSC 120

Mst. Sakina v. The State PLD 1981FSC 320

Ochoko Mamman vs. Ibrahim Mai Yaye, NCH 222A/71, SCR.

Rosli bin Abdul Japar v. Sabah State (Kes Jenayah No: S-3/95-7(7) Tahun 2001)
Safiyatu Hussaini Tungar Tudu v. The State, CASE NO. USC/GW/F1/10/2001

Xiil



LIST OF FIGURES

Figure No

1. Map of Nigeria

2. The Judicial Structure of Nigeria

3. The Court’s Structure during the Pre-Colonial Period
4. The Court Structure during Colonial Era

5. The Current Judicial Structure of Nigeria

6. Map of the Shari‘ah Implementing States

X1V

Page No

27
34
43
67
72

74



AIDS
BBC
DAIJ
DLSP
DNA
FCT
HIV
oM
J.CP.C
LFN
NPC
PW

US
USC
WACA
WARDC

LIST OF ABBREVIATION

Acquired Immune Deficiency Syndrome

British Broadcasting Corporation

Diploma in Shari‘ah Law and Legal Practice

Diploma in Law and Administration of Islamic Judiciary
Deoxyribonucleic acid

Federal Capital Territory

Human Immunodeficiency Virus

international Islamic University Malaysia

Judicial Committee of the Privy Council

Laws of the Federation of Nigeria 1990

Nigerian people's Congress

Prosecutor Witness

United State of America

Upper Shari‘ah Court

West African Court of Appeal

Lagos: Woman Advocates Research & Document Centre

XV



Consonants

C LA™

Ce

L. o (o b b %. % (iv E

C L G

-

C-

LIST OF TRANSLITERATION

Th

Kh

Dh

Q
=

<~ £g@mzZzC RO M

XVi

Short Vowels

Long vowels
b+ —
o

:’+-;-



CHAPTER ONE

INTRODUCTION

1.0 INTRODUCTION

Islamic law or Shari‘ah by nature is a wide and holistic system that encompasses
every aspect of a Muslim’s life. One of the most important and undoubtedly sensitive
parts of Shari‘ah is Islamic criminal law. It is a body of law that: defines criminal
offences, regulates the apprehension, charging and trial of suspected persons, and
determines the type of punishment and the mode of execution applicable to the
offenders.! The objective of Islamic Criminal Law is to ensure peace and security in
the society by controlling the commission of crimes and protecting the rights and
interests of the public. Islamic Criminal Law identifies various crimes and has
prescribed punishments that are deterrent, reformative and retaliative. All these
components of Islamic Criminal Law make it effective which is essential because the
social structure of a society is very fragile and the absence of an effective criminal
justice system threatens the moral fabric of a society. Mere prohibition of an offence
by the government or any other authority does not guarantee the compliance of the
public. Instead it is the realization of the (existence of Allah and the hereafter) that
acts as a deterrent. Nevertheless, in order to ensure the effectiveness of Allah’s
prohibitions there is a need for the enforcement of punishments that guarantee the

effectiveness of such prohibitions. The Qur’an says, “Whosoever works evil, will have

' Anwarullah, The Criminal Law of Islam, (Kuala Lumpur: Percetakan Zafar Sdn Bhd, 2002), vii.



the recompense thereof, and he will not find any protector or helper besides Allah.”
Therefore, the Muslim scholars unanimously agree that the enforcement of Islamic
criminal justice is the foremost duty of any Islamic state to ensure it succeeds in
protecting the society from the evil effects of crimes and also reforms the offenders
and evil doers.” Hence, Islam promotes universally accepted values which include the
protection of religion,4 intellect’, life,° property’ and progeny.8

There are three types of offences based on the quantum of punishment in

Islamic criminal law, i.e. hudid, qisas and ta‘zir. The hudid are the fixed

2 Qur’an, Sirah al-Nisa: 123. See also Muhammad Taqi-ud-Din Al-Hilali & Muhammad Khan, The
noble Qur’an, English Translation of the meaning and commentary. Saudi Arabia: King Fahd complex
for the printing of the Holy Qur’an.

* Isma‘il al-Fariqgi, “Humanism and the Law: The case of the Shari‘ah”, Journal of Islamic and
comparative Laws, n0.10 (1981) : 6

* For this reason apostasy is forbidden in Islam. The Prophet # said: “Whoever changes his religion
kill him.” (Al-Asqalani, Buliigh al-Maram, ed. 1996: 428): For further details on the protection of
religion see ‘Abd al-Qadir ‘Auda, Islamic Criminal Law, (Egypt: Maktabat al-Turath, 2003,) the crime
of apostasy.

> For effectiveness in protecting the intellect of human beings, anything that has a bad effect on the
mind is prohibited i.e. drugs or wine. Allah 3 says, “O you who believe! Intoxicants (all kinds of
alcoholic drinks), gambling, al-ansdb and al-azlam (arrows for seeking luck or decision) are an
abomination of shaitan's (Satan) handiwork. So avoid (strictly all) that (abomination) in order that you
may be successful.” (Qur’an, al-Ma’idah: 90): For further details on the protection of intellect see ‘Abd
al-Qadir ‘Auda, under the topic of consuming intoxicants.

® Unjustifiable killing is strictly prohibited in Islam to ensure the protection of life. Allah 35 says, “And
do not kill anyone which Allah 3 has forbidden, except for a just cause. And whoever is killed
(intentionally with hostility and oppression and not by mistake), We have given his heir the authority
[(to demand Qisas, law of equality in punishment or to forgive, or to take diyah (blood money)]. But
let him not exceed limits: In the matter of taking life (i.e. He should not kill except the killer only).
Verily, He is helped (by the Islamic law).” (Qur’an, al-Isrd’: 33). Because of this, suicide is also
prohibited in Islam. “Do not kill yourselves (nor kill one another). Surely, Allah is Most Merciful to
you.” (Qur’an, al-Nisd’: 29): For further details on the protection of life see ‘Abd al-Qadir ‘Auda, The
crime of killing.

" To ensure the protection of property, all crimes against property are forbidden. Allah 3% says, “O
You who believe! Eat not up your property among yourselves unjustly except it be a trade amongst you,
by mutual consent. And do not kill yourselves (nor kill one another). Surely, Allah is Most Merciful to
you.” (Qur’an, al-Nisa’: 29): For further details on protection of property see ‘Abd al-Qadir ‘Auda, The
crime of theft.

¥ To establish this goal Allah 3 has made zind together with anything leading to it prohibited, and
thus, marriage is encouraged. Allah & says, “And come not near to the unlawful sexual intercourse.
Verily, it is a Fahishah [i.e. anything that transgresses its limits (a great sin)], and an evil way (that
leads one to Hell unless Allah forgives him).” (Qur’an, al-Isrd’: 33). Qur’an talks about marriage in the
following verses, “And marry those among you who are single (i.e. a man who has no wife and the
woman who has no husband) and (also marry) the Salihin (pious, fit and capable ones) of your (male)
slaves and maid-servants (female slaves). If they be poor, Allah will enrich them out of His bounty.
And Allah is All-Sufficient for His creatures' needs, All-Knowing (about the state of the people).”
(Surah al-Nir: 32). For further details on the protection of progeny see ‘Abd al-Qadir ‘Auda, the crime
of zina.



punishments for certain offences which are universal and the variation of time and
place has no impact on them.” These offences include theft, robbery, gadhf (false
accusation of zind), zina, drinking of intoxicants, apostasy and al-baghy (rebellion
against the 16:ader).10 The gisas punishment is described as retaliation. For example,
if a man kills someone intentionally he would be killed in return. These offences are
different from hudiid, because their punishments are prescribed as the right of an
individual which he or any of his legal heirs can remit.'" The third punishment is
ta zir which literally means to prevent, to honour, to correct, to moderate, to avoid or
to assist.'” According to Islamic criminal law, the term ta‘zir signifies any
punishment for a crime which has not been fixed by Allah & in the Qur’an or by the
Prophet # in his Sunnah. It has been left to the discretion of the ruler or the judge to
fix it in accordance with the prevailing circumstances'>. He has the discretion to
determine the punishment in order to reform the culprit and restrain him from
recommitting the crime.'* These are the three types of offences found in Shari‘ah.
However, this research is confined to the implementation which has given rise to
debate among the Nigerian public. The Shari‘ah Penal Code of Zamfara has been

selected due to the fact that it is the first state to introduce the Shari‘ah Legal System

in Northern Nigeria. Stemming from this, the remaining eleven states that followed

’ Due to this, when one of the companions of the Prophet # attempted to intercede against the

execution of punishment of one of those offences, the Prophet # informed him that by doing this he is
crossing the boundaries set by Allah &. He said to him, “ Usamah would you dare to intercede in the
laws which Allah 3% has prescribed...”(Al-Asqalani, Buliigh al-Maram, ed. 1996: 440)

' Al-Tuwaijiri Muhammad Ibn Ibrahim, The Book of crimes, (Buraidah: Cooperative Office for Call &
Guidance, 2000), 17.

" Bakr ‘Abd Allah Abi Zaid, Al-Hudiid wa al-Ta‘zirdt ‘inda ibn al-Qayyim. (Saudi Arabia: Dar al-
‘Asimah), 21-26.

12 Sa7d ibn “‘Umar ibn ‘Abd Al-‘Aziz al-Khdrashi, “Al-Ta Zir bi Qat " al-traf,” Journal of Juristic
and Legal Issues, no. 44 (1430) : 169-171

13 Nasir ibn Ibrahim al-Muhaimidi, “Al-Ta zIr bil Ilzam bil A ‘mal al-Tatawwu iyyah wa al-
Ijtima ‘iyyah,” Journal of Juristic and Legal Issues, no. 43 (1430) : 130.

' <Abd al-Malik Bappa, A brief history of Shari‘ah in the defunct Northern Nigeria, (Nigeria - Jos:
University Press Ltd, 1988,), 49 — 54. See also At-Tuwaijiri, 4,17,18



the example set by Zamfara state duplicated the laws codified in Zamfara’ Shari‘ah
Penal Code with only a few amendments. These States have been given the authority
to implement Islamic Criminal Law by Section 38(1), 4, 6 and 277 of the Federal
Constitution of the Nigeria. The legal structure used to implement the Shari‘ah Penal
Code is composed of the Lower Shari‘ah Court, Upper Shari‘ah Court, and the
Shari‘ah Court of Appeal. By virtue of the abovementioned sections from the
constitution, these courts have the jurisdiction to decide cases of its Muslim citizens
inclusive of those involving capital punishment. More details are given in Chapter

Three of this research.

1.1 STATEMENT OF PROBLEMS

On 27" October 1999, the Zamfara State Government announced the enactment of
Islamic law in their region." A few months later other states in Northern Nigeria
attempted to emulate Zamfara State and implement the same system.“’ These states
emphasized the importance of the codification of the aspects of hudiid and
gisas penalties above everything else. Nevertheless, this attempt was seen as
unconstitutional and non-Muslims in the country reacted negatively towards this
change which resulted in some loss of life and property in some states of the
Federation.'” Furthermore, the human rights activists used this to justify their claim

that Nigeria is a crude and brutish society. They went further to say that the present

"> “Umar ‘Abd-al-Qadir, “Legality and Problems of Implementation of Shari‘ah Legal System Under
1999 Constitution of Nigeria,” (B.A. dissertation, Ahmadu Bello University Zaria, 2002), 65.

16" These States are; Kano, Kaduna, Borno, Sokoto, Yobe, Bauchi, Katsina, Niger, Kebbi, Jigawa and
Gombe.

7" Kaduna, Jos, and Kano States are leading examples of where these crises that led to loss of lives occurred.
See ‘Umar ‘Abd-al-Qadir, 3.



installed democratic government had not made matters in the country any better
because of the Shari‘ah phenomenon.'®

Despite the strong opposition that the Zamfara state and 11 other Northern
Nigerian states encountered, they continued to pursue their aim to codify Shari‘ah
law. This set the background for the discussion of the following problem: The
problem which inspired the researcher to conduct this research is the claim by
Nigerian non-Muslims that the codification of Shari‘ah (particularly in relation to
penal Law) is unconstitutional and therefore should be rejected. According to them
this attempt is contrary to section 10" of the constitution.”® In addition they claimed
that their right to freedom to practice religion provided in section 38 of the
constitution would be encroached if they allowed Shari‘ah to operate.”’ They did not
subscribe to the idea of Shari‘ah implementation because of this misconception.

Another problem is that the Muslims believe that it is their fundamental right to
freedom of thought, conscience and religion provided by section 38 (1)* to enact
Islamic law. Muslims believe that without the implementation of the Shari‘ah law
their practice of Islam will be imperfect. The system regulates the Muslim society and
thus enabling its members to lead complete and satisfactory lives. Therefore based on
this reason the enactment of the Shari‘ah legal system in those regions is deemed

necessary.23

" Ibid.

' The section says: “The Government of the Federation or of a State shall not adopt any religion as
State Religion.” (1999 Constitution of the Federal Republic of Nigeria)

2% See further explanation in chapter four of this research.

2l “Umar ‘Abd-al-Qadir, 3.

2 The section says: “Every person shall be entitled to freedom of thought, conscience and religion,
including freedom to change his religion or belief, and freedom (either alone or in community with
others, and in public or in private) to manifest and propagate his religion or belief in worship, teaching,
practice and observance. (1999 Constitution of the Federal Republic of Nigeria)

3 “Umar ‘Abd-al-Qadir, 3.



A final problem is found in the practice of the Shari‘ah courts. One example is
when the Shari‘ah Court of Appeal overruled the decision of the
Lower Shari‘ah Court in some cases of zina and this was done without reference to
the position under the Shari‘ah. The research is prompted by these problems and the
researcher aims to provide a comprehensive analysis of how these problems are

addressed.

1.2 HYPOTHESES

This research seeks to prove the following hypotheses:

1. The enactment of the law of zindin Northern Nigerian is in accordance
with Shari‘ah principles based on the Qur’an and the Sunnah.

2. The enactment does not violate any part of the 1999 Nigerian Constitution.

3. Nevertheless the enactment of the law of zina faces challenges in terms of

application as shown in the two case studies of this research.

1.3 OBJECTIVES OF THE RESEARCH
The research has five objectives:

The first objective of this research is to compare and contrast the application of
the Shari‘ah legal system (in particular the law of zina) and the Nigerian Penal Code
in Northern Nigeria. The Northern Nigerian Penal Code was actually introduced by
the British colonizers as a law for both the Muslims and Non-Muslims living in
Northern Nigeria. The law of zind in some Muslim countries shall be included in the
analysis so as to increase its comprehensiveness. Shari‘ah implementing states in
Northern Nigeria can benefit from the similarities, differences or experiences of those

foreign countries in order to make the new application more effective.



The second objective of this research is to clarify the misconception people in
Nigeria and elsewhere in the world have about the legitimacy and constitutionality of
the enactment of the Shari‘ah Legal System in Northern Nigeria with regard to the
offence of zind. This will be done by analyzing the views on Shari‘ah enactment and
then selecting the correct opinion which is supported with proofs established by the
constitution. Consequently, doing this will enable the researcher to establish the
legitimacy of the decisions made by Shari‘ah courts in northern Nigeria.

The third objective of this research is to critically analyze the two controversial
cases of zinad (Amina Lawal and Safiyatu Hussain) decided by Shari‘ah courts in
Northern Nigeria after the enactment of Shari‘ah in Northern Nigeria. The reason for
doing this is to clarify a misconception about the judgments being gender biased
against women>”,

The most important aspect of Shari‘ah application is the positive impact it has
on the society which is the case in Northern Nigeria as it will be seen later in this
research. It is essential for this research to highlight the benefits which the northern
society has gained from the application of Shari‘ah law. This will help in proving that
those who accuse Shari‘ah of bringing insecurity and violence to the society are
misinformed in their judgment. The facts established from analyzing the cases will be
a tool in achieving this aim®.

The fifth objective of this research is to serve as a guide for the society to know
and understand the role they are supposed to play in spreading the divine revelation of

Allah. They have to fulfill this role to ensure that Allah’s message to humankind

2 The reason behind selecting these two cases is mentioned in Chapter Six of this research: 6.0

Introduction.
2 For more details on this issue refer to Chapter Four of this research: 4.3 Steps taken by the
Government to cleanse the society.



becomes superior and uppermost on the face of the earth since this is the only way to

achieve world peace.

1.4 LITERATURE REVIEW

Since the inception of the implementation of the Shari‘ah legal system in Zamfara
State, numerous articles, theses, and papers have been written about it. A number of
conferences have also been held across the country on the same topic. Some of those
materials are highly relevant to this research while others do not deal directly with the
research topic. However, they are needed to elaborate on some issues discussed in the
research. The literature in this regard is classified into three groups: literature dealing
with the historical background of Shari‘ah in Nigeria, the legality and constitutionality
of Shari‘ah application in Northern Nigeria, and those that deal with the positive
impact made by Shari‘ah on any society that applies it. Among writers that have
written on the historical background of Shari‘ah application in Northern Nigeria is
‘Abd al-Malik Bappa Mahmiid,*® In his book he discusses several issues regarding the
conspiracy by the British against Shari‘ah in Northern Nigeria. His discussion
includes; the suppression of Arabic Education by the British colonizers,”” how they
abrogated the Shari‘ah Legal System and the cessation of Islamic criminal laws in
Northern Nigeria. Among the important topics he discusses are the importance of
Shari‘ah in building the society, the obligation of applying Shari‘ah and a call to an
Islamic authority.”® This book is one of the main references of this research,

especially on the history of Shari‘ah in Northern Nigeria.

26 <Abd al-Malik Bappa, 4 brief history of Shari‘ah in the defunct Northern Nigeria, (Nigeria: Jos
University Press Ltd, 1988).

*7 Ibid.

2% Ibid., 49-54. For further details on the difference between the two systems refer to Chapter Five of
this research: 5.1 Zind under Northern Nigeria Penal Code 1963.





