COPYRIGHT®INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

THE EFFECTIVENESS OF NIGERIAN NATIONAL
HUMAN RIGHTS COMMISSION IN HUMAN
RIGHTS PROTECTION
BY
SALMAN KOLAWOLE RAHEEM

A thesis submitted in fulfilment of requirement for
the degree of Doctor of Philosophy

Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia

MAY 2011



ABSTRACT

National Human Rights Commissions are institutions established by nations
across the world to protect and promote human rights. Due to constraints in
domestic judicial system and ineffectual international mechanisms for the
protection and promotion of human rights, nations were encouraged by the
United Nations to consider the possibility of establishing independent NHRC to
advance the protection and promotion of human rights standards at the domestic
level. As such, the Nigerian NHRC is established for similar purpose. This thesis
aims at assessing the effectiveness of the Nigerian National Human Rights
Commission. It seeks to discover whether the Commission has met up with the
protection and promotion of human rights as the sole purpose for which it was
created. To achieve this, the thesis examines the activities of the Commission
over a period of fifteen years. It establishes that the Nigerian NHRC was set up
by a military administration at a time when human rights violation in Nigeria
was at its peak. Thus, the circumstances under which it was created were
susceptible to different interpretations. Based on this premise, this thesis seeks to
examine the general performance of the Commissions from inception till August
2010. In examining the effectiveness of the Nigerian National Human Rights
Commission, this thesis explores available concepts like dominant and holistic
concepts. Although, it agrees with these concepts, the thesis develops Standard
Basic Theory as additional yardstick upon which the Commission is assessed.
Thus, the thesis assesses the legal framework of the Commission. The research-
work finds that the enabling Act under which the Commission was established is
weak and inadequate, thus it has undermined the performance of the
Commission. This thesis scrutinises the appointment procedure of the
Commission’s members. The thesis concludes that the independence of the
Commission is not guaranteed as the appointing body is the executive who can
terminate membership when it’s will is not carried out. In assessing the
performance of the Commission, the thesis examines its complaints procedure,
funding, accessibility and its collaboration with NGO community as key factors
which can have significant impact on the effectiveness of National Human
Rights Commission. This thesis finds that all these are inadequate and
insufficient for the Commission to perform maximally. As a result of these
findings, the thesis recommends some legislative amendments in order to
strengthen the legal framework of the Commission. It also recommends some
far-reaching measures to both the government and the Commission in order to
enhance the Commission’s performance and enable it to meet international
standards of protecting and promoting human rights.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND
Nigerian National Human Rights Commission is a human rights institution
saddled with the responsibilities of, among other things, protecting and
promoting human rights in Nigeria. Basically, one major way of protecting and
promoting human rights is to uphold, nurture and sustain human rights
institutions. It is not in doubt that Nigeria has many human rights institutions
which can protect and promote human rights. What is lacking, however, is the
ability of the government to uphold and nurture these institutions in order to
allow them to function to the expected level. One of such institutions in Nigeria
is the Nigerian National Human Rights Commission (NNHRC). The Nigerian
National Human Rights Commission' was established by the military junta of
Sanni Abacha in 1995 in line with UN directives.

The establishment and strengthening of National Human Rights
Institutions emerged in mid twentieth century. Its emergence started with the

campaign and discussions by United Nations (UN) in 1946” at about the time

' It is created under Decree No. 22 of 1995 now National Human Rights Commission Act, Cap.

N46 LFN 2004
? United Nations Centre for Human Rights, National Human Rights Institutions: A Handbook
on the Establishment and Strengthening of National Institutions for the Protection and



when the Universal Declaration of Human Rights (UDHR) was being proposed
and discussed.” The discussion was precipitated on the basis that a mechanism
must be put in place to implement and protect the UDHR provisions. It was a
good beginning because the discussion triggered further seminars, workshops and
most importantly the establishment of strong institution and mechanism which
seek to promote and protect human rights. New issues on National Human
Rights Commissions meant to implement the increasing volume of new human
rights instruments were raised at seminars, in UN bodies such as the Commission
on Human Rights, and in the General Assembly.

In 1991 the First International Workshop on National Institutions for the
Promotion and Protection of Human Rights was held in Paris.* The outcome of
this workshop was a set of principles guiding the work and structure of national
institutions.” These guidelines were endorsed by the UN Commission on Human
Rights and each nation was enjoined to establish its Human Right Commission.

Thus, it has become a highly fashionable step by most nations’ governments to

Promotion of Human Rights Professional Training Series No. 4 (New York: New York Centre for
Human Rights, 1995) at 4 [Hereinafter referred to as UN Handbook] The ECOSOC, in its
Resolution 2/9 June 1946 called on member states to “...consider the desirability of establishing
information groups or local human rights committees within their respective countries to
collaborate with them in furthering the work of the Commission on Human Rights.....” Article 2
of the Resolution

’ Canadian Human Rights Foundation and Philippine Commission on Human Rights, National
Human Rights Institutions at Work: The Role of National Human Rights Commissions in the
Promotion and Protection of Economic, Social, and Cultural Right (Montreal: Canadian Human
Rights Foundation, 1999) at 13

* Morten Kjaerum, National Human Rights Institutions: Implementing Human Rights (Denmark:
Martinus Nijhoff Publishers, 2003) at 6

> United Nations Commission on Human Rights Resolution 1992/54



establish National Human Rights Institutions (NHRIs). As expected, in the last
two decades National Human Rights Institutions spring up across the globe and
are today intrinsic part of domestic institutional landscape.” Nations with
different social and political backgrounds have moved to set up these institutions
with encouragement and supports from international actors.” Hence, 1980s and
1990s have witnessed a rapid growth in what has come to be known as “National
Institutions for the Protection of Human Rights,” especially in Africa, Australia,
Asia and Central and Eastern Europe.®

Although such institutions go under a variety of names, there is a certain
degree of uniformity in their structure, functions, and powers. Nearly all are
established and funded by government, though composed of members of civil
society rather than politicians or bureaucrats. Their functions usually include
things like investigating alleged violations of human rights, assisting litigants
before national courts or tribunals, promoting public knowledge of human rights,

and conducting research. Many have the task of adjudicating on complaints of

® United Nations Center for Human Rights, National Institutions for the Protection and
Promotion of Human Rights: Fact Sheet No. 19 (New York: New York: Center for Human Rights,
1993) at 2 [Hereinafter referred to as Fact Sheet].

7 United Nations Centre for Human Rights, n. 2 at 4

¥ See for example, the Australian Human Rights Commission and Equal Opportunity
Commission Act 1986; the South African Human Rights Commission Act 1994; Ghana’s
Commission on Human Rights and Administrative Justice Act, 1993; and Article 159 of the

Constitution of the Republic of Slovenia



human rights violations submitted to them, while some are empowered to
conduct visits to prisons and other places of detention.”

However, some human rights activists and scholars are suspicious and
sceptical about the establishment and operation of National Human Rights
Commissions in Africa."” For example Human Rights Watch (HRW) argues in
one of its reports in 2001 that most of the commissions in Africa are designed
not to address human rights abuses but rather to assuage international
community’s criticism of human rights abuses." An example that readily comes
to mind is the creation of the Nigerian National Human Rights Commission by
the dictatorial Abacha regime which was believed to have been established to
hoodwink the international community.

The beginning of violation of human rights provisions in Nigeria started
when Nigeria was first in direct contact with the modern concepts and norms of
human rights. That was when it attained its independence in 1960 with its new
Independence Constitution which entrenched human rights provisions. The

guarantee of human rights in the Independent Constitution 1960 “has its genesis

? Stephen Livingstone, “The Northern Ireland Human Rights Commission”, Fordham

International Law Journal, Vol. 22, No. 1465, (April 1999) at 2

1" Chinedu E. Idike, Deflectionist Institutions or Beacons of Hope? A Study of National Human
Rights Commissions in Anglophone Africa (Ph. D Dissertation, York University, Ontario,
Toronto, Canada, 2006) at 7 The same suspicion and scepticism were expressed when the
Malaysian National Human Rights Commission (Suhakam) was established in 2000 by some
Human Rights Activists. See for example, Amanda Whiting, “Situating Suhakam: Human Rights
Debate and Malaysia’s National Human Rights Commission” Stanford Journal of International
Law 39, 59, (Winter 2003), at 7

" Human Rights Watch “Africa: Human Rights Commissions Have Little Effect” (New York,
2001) available at <http://www.hrw.org/press/2001/02/hrc022201hmt> (Accessed on 22 June
2009)




in the attempt to allay the fears of minority ethnic groups”

who expressed
concern that majority groups in their regions would dominate them after Nigeria
became independent from Britain. As a result, the British government, in 1956,
appointed the minority commission otherwise known as the Willink
Commission™ to look into these fears and recommend means of allaying them."
The Commission recommended the entrenchment of fundamental rights in the
country’s Constitution to allay those fears.” The result was the insertion of
fundamental rights provisions in the country's 1960 Constitution.

Entrenched in the Constitution were provisions for the fundamental
human rights of its citizens.' The 1960 Nigeria Constitution guarded certain
rights of Nigerians. But before then, particularly from the inception of colonial
rule in Nigeria through the first Clifford Constitution in 1922 and subsequent
Constitutions, the British (the drafter of those Constitutions) did not recognise
individual rights or collective rights in Nigeria.

However, that does not mean that human rights did not exist in the pre-

colonial Nigeria. Recognition and protection of human rights certainly existed in

2 Ekwueme Okoli, “Toward a Human Rights Framework in Nigeria” in Peter Schwab &

Adamantia Pollis (eds.) Toward a Human Rights Framework (Westport CT: Greenwood Press,
1982) at 203

B Tt is christened “Henry Willink Commission 1958”, it is named after its chairman Sir Henry
Willink

' Report of the Commission Appointed to Inquire into the Fears of the Minorities and Means of
Allaying Them Cmd 505 HMSO. London, 1958 (Electronic copy on file with the author)

B Philip C. Aka, “Prospect for Igbo Human Rights in Nigeria in the New Century” Howard
Law Journal 165, 48, (Fall 2004) at 3

'©" Babatunde, A. “The Concept and Practice of Individual Rights in Nigeria, 1950-1966: How
Relevant is the American Constitutional Experience?” American Studies International, Vol. 29

Issue 2, 1991 at 1



the pre-colonial period in Nigeria similar to all other African countries. However,
the meaning of human rights differed in key respect from those prevalent in the
West today. In the pre-colonial Nigerian society, the context of family, clan, and
ethnic solidarity provided the frameworks within which individuals exercised
their economic, political, and social liberties and duties.!” Then, society was
recognised as organic entity. Each social, political and economic institution has its
integrative role, with each contributing to the stability and welfare of the polity
which was paramount. Society recognised the family and its political, social and
economic rights, but certain “virtues such as wisdom, knowledge, piety, bravery
and good neighbourliness could be achieved by the individual only in a
community.”18

Many pre-colonial Nigerian societies had clearly defined laws but many
acts of behaviour were governed by traditions and taboos that were effective.
Therefore, in Nigerian traditional society, the state was an organic concept. In
contrast to the situation in the West where individualism prevails, that individual
could not subsist without the state because it has the individual. States with
centralised political institutions in Nigeria were ruled by an aristocracy that

ensured that the individual conformed to the mores of the society. The ruler or

king symbolised these mores and, supported by the priests or chiefs, was the

7" Claude E. Welch, JR. “Human Rights as a Problem in Contemporary Africa” in Claude E.

Welch Jr., & Ronald 1. Meltzer (eds.) Human Rights and Development in Africa, (USA: State
University of New York Press, 1984) at 11
" Coleman, J. S. “Nigeria: Background to Nationalism ” (Benin City: n.p. 1986) at 14



