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ABSTRACT

Family dispute, in particular divorce, has a traumatic effect and the legal system does
not openly respond to the emotions and trauma experienced by parties in dispute. In
order to preserve productive relationships for the future, Islam encourages negotiated
settlements or settlements out of court in the form of suliz or mediation, conciliation
and arbitration. The law and regulations pertaining to sulz have been enforced in
Selangor since 2002. The present study examined the effectiveness of sulZ in
resolving family disputes in Selangor from the stakeholders’ (parties of sulk)
perspective. Effectiveness was measured by evaluating their satisfaction with sul.
Respondents of this study comprised of one hundred parties of sul#, selected through
purposive sampling technique. The findings revealed that a large percentage of the
respondents reported that they were highly satisfied and benefited from sulz; felt that
sulk officers were impartial, knowledgeable and courteous; understood the issues
involved; empathetic and were able to respect the right of the respondents to make
decisions themselves on issues of dispute; and that they would recommend sul’ to
others. In addition, univariate analysis showed that male respondents were found to
exhibit higher level of satisfaction compared to female respondents. Pertaining to the
law on sulk, this study showed that there are loopholes that should be addressed in
order to enhance the effective application of sul/. It can be concluded that sulx is a
very viable alternative dispute resolution mechanism. Disputants were able to resolve
their disputes amicably and the court also managed to decrease backlog cases. It is
timely for other states in Malaysia to follow the example of Selangor in actively
implementing sul/ as the first step towards resolving dispute amicably.
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CHAPTER ONE

INTRODUCTION

1.0 BACKGROUND
In the last few decades, there is a widespread trend in family law in the United States
and other industrialized countries, towards informality in dispute resolution
particularly for disputes involving custody and other issues about children.
Increased rates of divorce, general dissatisfaction with the procedural aspects of the
law and the ineffectiveness of the provisions intended to encourage reconciliation,
resulted in the introduction of an alternative mechanism for helping parties to deal
with the consequences of their family disputes.® This alternative mechanism is
known as family mediation which was claimed by its proponent to be more family
friendly.®

Mediation is now the preferred means of resolution for all types of conflict
(family, organizational, community, environmental and so on). According to
Griffith, researches across a number of countries have emphasized that family
lawyers tend to take a conciliatory and cooperative rather than adversarial approach
to practice.* The trend of using alternative dispute resolution is accompanied by

growing policy interest in mediation. This may be based in part on the belief that

L. Griffiths, “What Do Dutch Lawyers Actually Do in Divorce Cases?” 20 (1986) Law and Society
Rev. 135; L. Mather et al., “The Passenger Decides on the Destination and | Decide on the Route’: Are
Divorce Lawyers Expensive Cab Drivers? 9 (1995) International J. Law and Family 286; Rosemary
Hunter, “Adversarial Mythologies: Policy Assumptions and Research Evidence in Family Law” 30
(2003) Journal of Law and Society 156-176.
Z Sinead Conneely, Family Mediation in Ireland, Ashgate, 2002 at 10.

Ibid.
* Hunter (2003), n. 1 at 157.



mediatory approaches and negotiated outcomes are less costly in economic and
emotional terms than court-assisted outcomes, particularly where children are
involved and provide better basis for continuing parental responsibility following
divorce.’

In both Australia and New Zealand, the introduction of no-fault divorce was
accompanied by the establishment of family courts with social components which
offer supports and mediation services as first option.° Parties to a divorce are
actively encouraged to solve their problems with the help of mediators or counselors
before they turn to court for solution.” Most cases at the Singapore Family Court
after the introduction of mediation and counseling in 1995, are settled through
mediation and counseling. For contested divorce cases, less than 0.5% of cases have
proceeded for trial.® Litigation is therefore, used as a last resort after all attempts to
settle the case amicably have failed.

The Government of Malaysia has agreed in principle to the establishment of a
Family Court to deal with matrimonial and family matters as part of the Malaysian
judicial system.” The Malaysian Bar Council agrees that Family Court would
promote specialization’® as well as to instill a more humanitarian and amicable
aspects into the resolution of family and matrimonial matters.** The Malaysian Bar
Council also believes that issues of divorce, judicial separation, matrimonial

property, child custody and support, guardianship of infant, adoption and domestic

> Ibid.
® Sections 21 and 48 of the Family Law Act 1975 (Australia) and section 39 of the Family
7Proceedings Act 1980 (New Zealand).

Ibid.
® The Singapore Mediation Centre at <http://www.mediation.com.sg> viewed on 5" July 2006.
® The Malaysian Bar Council at <http://www.malaysianbar.org> viewed on 2" February2006.
1% Judges who preside in Family Court become specialized and this would promote efficiency. This
will result in better judgments and faster disposal of cases. Speedy disposal of family cases is very
important because it will prevent more hardship done to the parties’ relationship; avoid strain on the
children involved and reduce the backlog of cases.
1 The Malaysian Bar Council, n. 9.
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violence are highly sensitive and emotional human issues that may not be entirely
appropriate to be resolved by the present court system which is mainly adjudicatory
in nature.*® Pending the setting up of the Family Court, the Women's Crisis Centre
of Penang suggested reforms of current legal framework that includes among others
mediation.’® They believe that even if mediation cannot solve all the disputes in the
proceeding, the issues to be litigated may be narrowed down.**

Mediation in Islam is known as sul/. Islam advocates amicable settlement of
every dispute to avoid antagonism between parties. In many instances, the Qur’an
refers to the principle of resolving disputes through negotiated settlement. Allah says
to the effect:

If you fear a breach between them (husband and wife) appoint two

arbiters, one from his family and the other from hers. If they wish for

peace, Allah will cause their conciliation, for Allah hath full

knowledge, and is acquainted with all things.*

Another example of the Qur’anic injunction with the same effect:

If a wife fears cruelty or desertion on her husband's part, there is no

blame on them if they arrange an amicable settlement between

themselves, and such settlement is best.*

These injunctions clearly depict the preference of amicable settlement of
disputes in Islam. It can be seen that the ethical principle in sul# is to forgive and to
forgive is actually a very noble thing to do. Furthermore, negotiated settlements are
encouraged in Islam for the purpose of fostering and preserving human relationship.

Thus, it is acknowledged that resolving conflicts through sul/ establishes a

12 H
Ibid.
3 The Women’s Crisis Centre, Penang at <http://www.wccpenang.org> viewed on 4" April 2006.
14 H
Ibid.
% The Qur’an, al-Nisa:35
% The Qur’an, al-Nisa:128
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productive relationship for the future. In divorce for an example, an amicable
settlement would generate in the parties concerned, a sense of respect for each other
even though they have separated.

A national Seminar on Alternative Dispute Resolution was held on 4" and 5"
February 2002 by Legal Division of the Prime Minister Department, Putrajaya.’
One of the resolutions of this seminar was to enhance the use of mediation in all
matters. It was suggested that a law pertaining to mediation be enacted and mediation
should be introduced at grassroots level.*® Responding to this resolution and in view
of the importance of suls as an alternative method in settling disputes amicably
(particularly in family disputes), an effort has been taken by the Selangor Syariah
Courts to introduce Majlis Sulh in 2002. According to the former Syariah Chief
Justice, Sheikh Ghazali Abdul Rahman, Syariah Courts throughout the country will
direct lawyers of disputing parties to first negotiate and mediate towards reaching an
amicable solution before bringing up the matter in open court and for the purpose of
mediation, one sulh officer will be placed in all Syariah Courts.™

Among the cases encouraged by the Syariah Courts to be settled through sulx
process are divorces, disputes over inheritance of family wealth, custody of children,
and alimony for ex-spouses (mut'ah).?® The enforcement of sul’ in Syariah Courts of

Selangor is based on sections 94, 99 and 131 of the Selangor Syariah Court Civil

' The functions of Legal Division of the Prime Minister Department includes:

(@) Supervise the administration of Legal Aid Bureau.

(b) Enact policy and amendment of law.

(c) Register and supervise the Trustee Board under Trustee Act 1952,

(d) Cooperate with national and international agencies on the matters of law.

(e) Plan and enforce court development project under the Malaysian Plan.

f) Organize research and initiative for development of National Justice System.
18 |_egal Division of the Prime Minister Department, Putrajaya at <http://www.bheuu.gov.my> viewed
on 6" June 2006.
9 Azhar Abu Samah, Ismail Mat, “Perlantikan Pegawai Sulh Atasi Kes Tertangguh Mahkamah
Syariah”, Berita Harian, 27" April, 2003, 15.
% Ibid.
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