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ABSTRACT

The lines of discussion in this thesis run along the following areas: First, the rise and
fall of persuasive value of the religious influence in natural law over man-made rules.
Secondly, the position of religious influence in natural law theory once existed along
side Islamic legal philosophy, but this position is no longer so. This thesis is to find
the crossing point and the cause(s) of the departure. Thirdly, the future position of
man-made rules and western legal philosophy are uncertain. This thesis will find out
the cause(s) of these uncertainties. Lastly, an unexplored dimension of legal
philosophical approach is proposed in this thesis, which is, to consider if Western
legal philosophy may adopt some principles of Islamic legal philosophy. Further, an
uncharted common platform is proposed for the common good of mankind. The
methodology adopted in this research is theoretical approach base. The main source of
this research is from legal text books, articles and journals. There are many text books
written on the areas of interest. Library research dominated the majority findings in
this thesis. The findings in this research reveal that man-made rules are required to
premise on divine guidance; otherwise, man-made rules will have no focus or
direction. Therefore, efforts to trace the crossing point are essential in order to revive
this position, but on different terms. These different terms may defuse the tensions
between the Western and Muslim worlds. Both worlds should come together to chart
the course of the future of legal philosophy.
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CHAPTER ONE

INTRODUCTION

NATURAL LAW

Natural law doctrine is immanent in Western jurisprudence. It is the only legal
doctrine that has intensively dealt with philosophical questions of essence and being.
Natural law doctrine also relates the questions of essence and being with fundamental
question of the relationship between law and reason. On this form of endeavours,
inevitably, natural law doctrine has to be the lead of all legal theories in the pursuit of
valuable principles that deal with man’s understanding as to why certain lines need to
be drawn for social orders.

Man forms reason, and reason produces law. This tenet raises one fundamental
question, which is, “On what basis should man’s reasoning premise upon?” Two
diverse philosophical schools have attempted to give meaning to this question, the
" Christian theologians and pragmatic philosophers. At one point of time in Western
legal history, the natural law doctrine was marked by lucidity in its association with
theological influence. Ironically, before that point, the time when natural law theory
purportedly originated, it had no tenuous link to religious influence.

During the turn of the medieval period into the Renaissance period, religious
influence in natural law theory was whisked away by the overwhelming resurrection
of classical scepticism which made the introduction of humanism possible. Although
religious influence in the natural law theory has been discarded for many centuries,
debates in the subject are still very alive, and there is still a continuing interest in the

subject today.



Many beginners in legal philosophy studies have a misunderstanding of natural
law as a form of theological legal philosophy, or think the principles within natural
law are an attachment to the pursuit of divinity. The Natural law doctrine is neither a
divinity pursuit nor a mysticism endeavour. Early religious groups are partly to be
blamed for this misconception. They had instilled strong attachment of divine
principles in natural law theory. They had also put forward systematic theological
syntheses to explain and describe the form of existence in this complex world. Due to
their wise comprehension of intricate questions, their perception of natural law had
created a milestone in the legal philosophy of the West. This happened at the time of
early Christian forefathers (it was Catholic forefathers to be precise) during the fourth
century AD and also later in the medieval period. It was at these two periods that this
very much divinely influenced thought was instilled deeply in the natural law
doctrine. These divine principles that were left by the Catholic forefathers were based
on the religion of Christianity. Their works on natural law theory have impacted the
modern debates and subsequent understanding of natural law theories. These divine
principles also have caused a lasting impression, and they can still be felt despite the
various secular approaches that have attempted to define and redefine the theory of
natural law. The divine principles in the natural law theory have left a long-lasting
impression in Western legal philosophy; therefore, discussion of natural law cannot be
avoided in any contemplation of legal philosophy. The attribution of these divine
principles has even spilled over into modern legal theories.

Modern jurists, while postulating their theories, do not admit or recognize their
legal thoughts are drawn to a thin line of higher principles. These higher principles
were, in the past, said to be descended from higher authority - that is, GOD. This

defying attitude of modern jurists is perilous. The absence of religious recognition



whilst postulating legal theory leads to a free-for-all thinking behaviour. This trend of
legal thinking leads to the assertion of new legal principles that have no limit or
boundary. The effect of these new legal principles is outright rejection of moral
principles. Moral issues were asserted in legal philosophy previously for the good of
man. Morality is the cornerstone of man’s uprightness. A man without moral
conscience is worse than a beast.! When man lacks moral direction, his life is
vulnerable to be captivated by many immoral seductions. It is unfortunate to say that
the thinking of certain sections of Western society has reached this alarming
condition. Now, some have come to a point of outright defiance of God or His divine
principles. Perhaps, to them, there is no God. Some lobby, at the same time, try to
justify man-made rules that are in direct opposition to divine principles. This
unwarranted direction of western legal thinking brings western legal philosophy to a
position of distress. For those Westerners who accept religious conviction, they are
trapped in this distressing world. If this entangled distress position is not resolved or

prevented from further deteriorating, the future of western legal philosophy is obscure.

THE CURRENT RULES REFLECT THE TREND OF WESTERN LEGAL
THOUGHTS

Western legal philosophy is the most studied branch of philosophy in the world. It has
influenced most parts of the world. This is because of the enormity of invasion and
colonization that had occurred in the past. These colonized states continue to follow
and adopt the legal rules, systems and thoughts of the West after they have achieved
independence. In the twentieth century, the integrity of Western legal philosophy

faced an unprecedented challenge. The challenge came from the nature of changing

" Those who manipulate moral questions in the name of God for their own benefits are equally nothing
but evil.

(V8]



moral values and the perception adopted against moral values. Moral values in the
modern world, especially Western countries, have changed. The perception of
righteousness is no longer present in society. Worse still, immoral behaviours are
presently accepted as legal. This is a cultural and religious shock to many people.
These outrageous changes have put the western legal philosophy into questionable
state, in particular its uprightness.

Legislators in some Western countries have passed laws that seriously
contradict long-accepted moral values, for example, laws that legalize same-sex
unions, homosexuality, prostitution, abortion (for non-medical reasons), and other
activities that are considered immoral. All these behaviours were generally regarded
as unnatural behaviours of man and sinful in nature, and they were once considered to
remain to be socially deviant behaviours for all time to come. In recent years, man’s
actions have gone even further; they have begun to encroach into what has long been
held as the domain of God’s will. Human cloning is beginning to be acceptable in
medical science. The taking of life is seen as justified in order to save life.

In this modern world and modern society, various sorts of social groups are
formed to protect their own interests. Some of these interests are previously described
as wicked behaviours of man. But in today’s society, these wicked behaviours have
been given the legal protection and right of exercise. Man has claimed that he has a
“right” to enjoy and exercise these unnatural and sinful behaviours. This “individual
right” has now been recognised now in many states as part of humans rights. This
position cast a serious doubt on the moral aspect of western legal philosophy. Two
questions stem from this doubt: What is the position of the contemporary legal
philosophy in view of such changes in social behaviours? Will moral issues be of any

relevance to western legal philosophers in future?



DEPARTING FROM DIVINITY PRINCIPLES

At one point in time of western legal history, religion had influenced the political and
administration affairs of a state, and moral issues were clothed within the sphere of
religious conviction. Indirectly, moral belief had highly influenced man-made rules.
This approach had produced what was regarded as an almost perfect administration of
a legal system for a state. All man-made rules were below the laws of God. Divine
principles were inserted into man-made rules. As a result, all man-made rules were
premised on divine conviction. Man-made rules were promoting righteousness, and
the rules did not go astray. Revealed scriptures were used to guide man-made rules.
Man-made rules were susceptible to changes, but not the basic divine principles.
Divine principles were always intact no matter how society had changed. Man-made
rules were always subordinate to these divine principles. This approach was
fundamental, as it had always put man into the correct approach in their undertakings.
It applied to all aspects of man’s life, such as political endeavours, social
participations, religion pursuits and domestic interactions.

Further, man’s reasoning was considered as short of perfection. To remedy
this defect, man had been guided by divine principles. These divine principles
revealed the wisdom of God. Man rode on these divinely principles coupled with his
capability to reason to formulate principles to suit the social conditions of his time.

The above approach is generically classified by legal philosophers as religious
influence on natural law theory. Basically, natural law theory is made up of two
fundamental components, man’s reasoning and divine principles. Man’s reasoning is
influenced by the observation of natural surroundings. Divine principles are from
higher authority. Therefore, when man exercises his ability to reason, he is to observe

the surrounding nature and divine principles. Flowing from this approach, man’s



reasoning will produce a man-made rule that consist divine principles. It is also a
decree that man’s reasoning is always secondary to the reason provided in divine
principle. Following this course of understanding, man’s reasoning will not go astray.
As mentioned, man’s reasoning is short of perfection. If man’s reasoning strays away
from the guidance of divine principles, man’s reasoning will be without a course or
objective. From the sixteenth and seventeenth centuries onwards, this was the time
were man’s reasoning begun departing from divine principles. This course of man’s
reasoning seems tainted awfully in the course of legal history development. The past
generations could not have imagined that man’s reasoning would go so far outside the
divine line. In today’s rule, man’s reasoning can assert legal rights that religious
conviction would have strongly opposed. This position presents the basis for an
investigation to be called upon to find out as to why man-made rules no longer take

into consideration of principles that are inspired by divine belief.

DIVINITY PRINCIPLES ARE SIGNIFICANT IN THE CONTEMPORARY
PERIOD

Besides the threat to western legal philosophy posed by man’s behaviours in the
modern world, the world itself is under a state of trepidation, and the position is
alarming. A series of recent acts and conduct have brought the two worlds, the
Muslim and the Western, into a state of confrontation. The horrendous terrorist
attacks that struck the World Trade Centre in the United States of America on i
September 2001 by certain extremists raised the mark of discomfort openly. Then

retaliation carried out by United States of America and its alliances in 2002 against the



Taliban in Afghanistan’ added tension to this stressful world. In year 2003, war
against the regime of Saddam Hussein of Iraq’ further left vivid marks in the pathetic
history of the world. All these events have added fuel to the long misunderstanding
between the Muslims and the Westerners. Beside these events, the never-ending
political and religious strife between the Israelis and Palestinians has always put the
Muslims and Westerners in opposite positions.

Many modern Westerners have deep-rooted misunderstanding of Islam and its
teachings. In the context of world history, the relationship between the Christian and
Muslim worlds is thus a long and tortuous one.* The modern threatening events, such
as, the dreadful terrorist attacks and declarations of wars on the ground of pre-emptive
strike have worsened this misunderstanding. Many in the West accuse Muslim
countries of being lands of the terrorists. This untoward accusation is baseless and
unfounded. Perhaps, this utterly wrong impression of Muslim countries is caused by
some fanatical Muslim believers. These fanatical so-called Muslim believers
misinterpret Islamic teachings. They claim their violent activities in the name of
divine course. They verily believe what they do is right in accordance to their
understanding of Islam. These misguided believers continue to drive away the trust of
the Westerners. Their actions further contribute to the misperception as perceived by

the West about Islam.

? The Taliban in Afghanistan was accused of harboring the suspected mastermind terrorist, Osama Bin
Laden, which being accused of the person behind the attack on 11™ September 2001. However, after
successfully removed the Taliban regime in Afghanistan, Osama Bin Laden was no where to be found.

3 The Sun News Paper, Tuesday, 1 April 2003, 10, it is reported that Saddam Hussein was accused by
the United States of America of having weapons of mass destruction, despite United Nations Security
Council resolution sanctioned on Iraq against possession of weapons of mass destruction after the
invasion on Kuwait in 1991. However, a pre-emptive strike was taken by the coalition forces (United
States of America and Britain) against Iraq, despite the fact that there was no resolution passed to cause
the attack. Roger Hill, a former United Nations chief arms inspector was of the opinion that mere
discovery of some remaining weapon of mass destruction did not justify to cause a war against Iraq. He
further commented that the US attack was not about the remaining weapons but it is about control in the
Middle East.

* Hugh Goddard, A History of Christian-Muslim Relationships, Edinburgh: Edinburgh University Press,
2000, at 2.



The most unfortunate thing that has happened between the Westerners and
Muslims is that religion has been dragged into the conflict. Many Westerners
generally regard Muslims as terrorists. This is because many fanatical misguided
terrorists label themselves as representing Islam. To many Muslims, they relate
Westerners as believers of the Christian religion. Ironically, most of the Christians
today are not from the western countries. It is also an irony that neither religion
preaches or supports terror campaigns. Both religions are for peace, harmony and the
ultimate salvation of man. All these false accusations, untoward claims and
misunderstandings are unfortunately asserted between the two major religions and
cultures of the world. Perhaps, it is time to sit back and think again about all these
assertions.

The uncalled-for changing social behaviours and all these calamitous events
force man to go back to basic human principles. This thesis is about a research
conducted on the history of western legal philosophy. The purpose in doing so, inter
alia, is to demonstrate that man-made rules will go astray when they deviate from the
guidance of divine principles. This thesis also proves that divine principles are
important for man’s future endeavours. To justify this stand, Islamic legal philosophy
will also be considered. This is because Islamic rules are permanently premised on
divine principles.

Islamic legal philosophy has, since its inception, been premised on divine
principles. This proposition is remarkably interesting in the pursuit of this thesis. We
have earlier asked the question, “Why are divine-inspired principles no longer the
main concern in man’s reasoning when making rules, particularly in the West?” On
the contrary, the Muslims’ reasoning has always been rooted in Islamic divine

principles when making rules. The Muslim approach has never deviated since the



inception of Islamic legal philosophy from the seventh century AD. Islamic legal
philosophy has a permanent form and values. However, this feature is not present in
the Western natural law doctrine.” Accordingly, what is observed in the development
of man’s history is that military and technological power may thus be seen as residing
more in the Western world, but religious conviction and motivation may be discerned
as being more powerful in Islamic societies.’®

From the observation of legal history, it seems there was a point of time in the
Western and in the Muslim worlds when their man-made rules were premised on
divine principles. Man-made rules were guided closely by higher standards. These
standards were said from higher authority. In western context, it was said to be from
God, whereas from Islam standpoint, it was said to be from Allah. In both worlds,
man-made rules embraced these higher laws. But, in today’s modern Western legal
philosophy, as demonstrated earlier, the position seems different. This thesis will look
at the point where the two systems of legal philosophy crossed, where divine
principles were at the height of contemplation when making man-made rules.

The history of Islam legal philosophy is valuable in this research. This is
because Islamic legal philosophy has played a prominent role in the development of

legal thought in the Islamic world as well as the Western world. In the Islamic world,

3 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, 2" revised Edition, Kuala Lumpur:
Ilmiah Publishers Sdn. Bhd., 1998, at xv he says, “It is perhaps true to say that Islamic jurisprudence
exhibits greater stability and continuity of values, thought and institutions when compared to Western
jurisprudence. This could perhaps be partially explained by reference to the respective sources of law in
the two legal systems. Whereas rationality, custom, judicial precedent, morality and religion constitute
the basic sources of Western law, the last two acquire greater prominence in Islamic Law. The values
that must be upheld and defended by law and society in Islam are not always validated on rationalist
grounds alone. Notwithstanding the fact that human reason always played an important role in the
development of Shari‘ah through the medium of ijtihad, the Shari‘ah itself is primary founded in divine
revelation. A certain of fluidity and overlap with other disciplines such as philosophy and sociology is
perhaps true both Islamic and Western jurisprudence. But it is the latter which exhibits the greater
measure of uncertainty over its scope and content.... Usil al-Figh, on the other hand, has a fairly well-
defined structure, and the ulema had little difficulty in treating it as a separate discipline of Islamic
learning.”

% Hugh Goddard, 4 History of Christian-Muslim Relationships, n. 4 at 2.



the Muslims have the Qur’an and Sunnah, whereas, in the West, they have the Holy
Bible and other sacred documents written by earlier Catholic forefathers. These
sacred written scriptures and documents are said to be the primary sources for both
Islamic legal philosophy as well as in the Western legal philosophy respectively.
According to secular legal philosophers, all man-made rules derive from human
reasoning. But, according to Islamic legal philosophy and the religious influence of
the natural law doctrine, these made-made rules, although they derived from man’s
reasoning, they have to conform to all the holy principles preserved within the primary
sources. The entire Islamic legal philosophy is said to be premised on this concept.
This approach develops a complete code for governing human relations and human
behaviours. This comprehensive code covers the political administration and social
regulation of a state, rights and duties, moral obligations and religious observance.’
The mechanisms in Islamic jurisprudence (usil al-figh) may be of assistance to this
research. Generally, the many doctrines of natural law have played a prominent role
in the developments of western legal thought. They have shaped the development of
social behaviours, legal systems and man’s history in the Western world.® The
doctrine of natural law has a long and illustrious history.” It has two thousand years of

history, and the idea of natural law doctrine is still alive today, but it has received

” Mohd. Hammeedullah Khan, The Schools of Islamic Jurisprudence-A Comparative Study, 2" Edition,
New Delhi: Kitab Bhavan, 1997, at the preface, he says, “Islamic Jurisprudence or Figh is a discipline
of paramount importance, its scope is very wide, it covers all spheres of life, temporal as well as
spiritual whereas, it deals with prayers; it also studies political institutions, socioeconomic affairs,
international relations, matters relating to war and peace etc. In fact it is an ever-growing subject since
the birth of Islam, the period of Prophet Mohammad (Peace be upon him) was the period of legislation.
After completion of his mission, his immediate successors developed it on the same line of their
master.”

§ Alessandro, Passerin d’Entréves, Natural Law: an Introduction to legal Philosophy, with a new
introduction by Cary J. Nederman, New Brunswick, New Jersey: Transaction Publishers, 1994, at 13.
See Lawrence M. Friedman, Law and Society: An Introduction, New Jersey: Prentice-Hall, Inc., 1977,
as to how society changes through the effect of law and their relationship. For a general understanding
of the philosophy of law, see article by Brown, Beverley and Neil Mac Cormick (1998), Law,
philosophy of. In E. Craig (ed.), Routledge Encyclopedia of Philosophy, London: Routledge. (Retrieved
October 08, 2005),<http://www.rep.routledge.com/article/Too1>.

° Davies & Holdcroft, Jurisprudence: Texts and Commentary, London: Butterworths, 1991, at 149.
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much resistance from modern thinkers. Despite all the resistance, the intrinsic ideas
of natural law still attract modern thinkers to revalue them in modern terms and
applications, and it has not been neglected as a topic for debate in contemporary legal
philosophy dialogues. Islamic legal philosophy stands as important along side with
natural law doctrine in the development of legal philosophy. Therefore, it is feasible
to place the two systems of legal philosophy side by side. This exercise may reveal
peculiar features for further research. It may also help the future development of legal
philosophy.

It is observed that in recent years, a fresh interest in Islamic studies to develop
greater harmony between SharT’ah and statutory laws'? is seen. How far this intrepid
step will go is yet to be known. There are series of international dialogues on
harmonizing Shari“ah and secularist laws, which are usually based on Western model
of law. In light of this, perhaps Islamic legal philosophy has gone one step ahead in
its legal philosophy development compared to other systems of legal philosophy.
Whatever the outcome of this development, the Islamic legal approach will not

change. The legal corpus and its jurisprudence shall remain the same.

THE STATEMENTS OF PROBLEM
Following from the above discussions, four statements of the problem are proposed
for research in this thesis:
i, Was there a crossing point in the past between Western legal thought and
Islamic legal philosophy?
ii. If the answer to the first question is affirmative, then why has religious

influence in western legal thought lost its persuasion in the course of

10 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, n.5 at xiii.
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development when it was at one point in history highly regarded as the
perfected legal philosophy?

iii. What is the direction of Western legal philosophy in future?

iv. How can Islamic legal jurisprudence be of assistance to the future

direction of Western legal philosophy?

The contents of this research examine five core areas; first, the natural law
doctrine in general; secondly, the theological position of the natural law doctrine;
thirdly, Islamic legal philosophy and its jurisprudence; fourthly, the crossing point
between religious influence of natural law and Islamic legal philosophy; and lastly,
the causes that lead to religious influence of natural law having lost its persuasiveness
in Western world.

At the conclusion of this thesis, we will briefly discuss the future of Western
legal philosophy. The prediction of Western legal philosophy’s future is based on the
current trend and the past events of Western legal history. History tells the future, on
this assumption, a revelation is made. Lastly, a fragmentary proposal of a new
dimension to legal jurisprudence is suggested. This proposal will explore all relevant
parts of the religious influence of natural law, Islamic legal philosophy and its
jurisprudence and modern legal theories. This part of the research is neither
conclusive nor exhaustive. It is just the beginning of a new challenge.

Four Chapters are designated to carry out the findings of the first problem
statement. One chapter will examine the findings and answer the second problem
statement. The conclusion will examine and discuss the third and last problem
statements.

The following is an overview of the contents for the respective chapters.

Chapter Two comprises of three parts: Part I deals with the investigation of the
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