
THE APPLICATION OF CUSTOMARY 

INTERNATIONAL RULES ON TREATY 

INTERPRETATION IN THE WTO DISPUTE 

SETTLEMENT SYSTEM  

 

BY 

 

KHAIRUNNASRIAH BINTI ABDUL SALAM 

 

 

 

A dissertation submitted in fulfillment of the requirement for 

the degree of Master of Comparative Laws  

 

 

Ahmad Ibrahim Kulliyyah of Laws 

International Islamic University Malaysia 

 

 

 

JULY 2018 

 
 



ii 
 
 

ABSTRACT 

The customary international rules on treaty interpretation are widely applied by the 

international adjudicators (international courts and tribunals), including the WTO 

Dispute Settlement Body (Panel and Appellate Body). These international 

adjudicators recognized the rules codified in Articles 31 – 33 of the Vienna 

Convention on the Law of Treaties (VCLT) as the customary rules of treaty 

interpretation. This research examines the application of the customary international 

rules on treaty interpretation as generally sets out in Article 3.2 of the WTO Dispute 

Settlement Understanding (DSU). For that purpose, it analyzes the application of the 

customary rules of treaty interpretation as codified in Articles 31 – 33 of the VCLT by 

the WTO Panel and Appellate Body in the selected cases in order to clarify the 

provisions of the WTO Agreement. In addition, it analyzes the extent of the 

application of the customary rules in interpreting the WTO Agreement in order to 

evaluate the sufficiency and compatibility of the interpretation rules in the WTO 

dispute settlement system. This research adopted library-based research by utilizing 

the primary and secondary legal sources. It concludes that the customary interpretation 

rules as codified in Articles 31 – 33 of the VCLT are significantly important not only 

to give effect to the provisions of the WTO Agreement and to determine the 

substantive rights and obligations of the WTO Members, but also to assure the 

coherency and consistency of WTO regime with the rules of public international law.   
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 خلاصة البحث
ABSTRACT IN ARABIC 

على القواعد الدولية بشکل کبیر  (the internatıonal adjudıcatorsيعتمد محكمو التحكيم الدولي )  
العرفية المتعلقة بتفسیر الإتفاقيات. ويشمل هذا أيضا هيئة تسوية المنازعات التابعة لمنظمة التجارة العالمية )على مستوى 

المقررة في اتفاقية فيينا لقانون  11-13فرق التحكيم وهيئة الإستئناف(. كما يستند محكمو التحكيم الدولي على المواد 
لمنظمة لاستعمال القواعد العرفية لتفسیر الاتفاقيات. من هذا المنطلق، يدرس هذا البحث تطبيقات هذه المعاهدات ا

من تفاهم تسوية المنازعات التابع لمنظمة التجارة العالمية )  2الفقرة  1الأخیرة كما وردت بصيغتها العامة في المادة 
WTO Dispute Settlement Understanding  تطبيقات فرق التحكيم وهيئة (. يحلل البحث

(   للقواعد العرفية المتعلقة WTO Panel and Appellate Bodyالاستئناف التابعة لمنظمة التجارة العالمية )
من اتفاقية فيينا لقانون المعاهدات في جملة من القضايا  11-13بتفسیر الإتفاقيات كما تم النّص عليها في المواد 

كام اتفاقية منظمة التجارة العالمية. أيضا، يحلل البحث تطبيق القواعد العرفية لتفسیر أحكام المختارة، وذلك لتوضيح أح
منظمة التجارة العالمية لتقييم مدى تناسب التفسیرات في نظام تسوية المنازعات التابع لمنظمة التجارة العالمية. اعتمد هذا 

ولية والثانوية. يصل البحث في الأخیر إلى أن قواعد التفسیر البحث في جمع مادته العلمية على المصادر القانونية الأ
من اتفاقية فيينا لقانون المعاهدات ذات أهمية بالغة ليس فقط من حيث  11-13العرفية كما تم النص عليها في المواد 

ت الأعضاء, بل تلعب إعطائها الأثر اللازم لأحكام اتفاقية منظمة التجارة العالمية أو تحديد الحقوق الجوهرية والتزاما
هذه القواعد دورا حاسما في ضمان استمرارية وتناغم نظام منظمة التجارة الدولية مع مقررات وأحكام قواعد القانون 

 الدولي العام.  

 
 

 

 

 

 

 

 

 

 

 



iv 
 
 

APPROVAL PAGE 

I certify that I have supervised and read this study and that in my opinion, it conforms 

to acceptable standards of scholarly presentation and is fully adequate, in scope and 

quality, as a dissertation for the degree of Master of Comparative Laws.  

 

 

 

…………………………….. 

Abdul Ghafur Hamid @ Khin  

Maung Sein 

Supervisor 

 

 

I certify that I have read this study and that in my opinion it conforms to acceptable 

standards of scholarly presentation and is fully adequate, in scope and quality, as a 

dissertation for the degree of Master of Comparative Laws. 

 

 

…………………………… 

Mohd Yazid Zul Kepli 

Internal Examiner 

 

 

 

…………………………… 

Areej Torla 

Internal Examiner 

 

 

This dissertation was submitted to the Department of Public Law and is accepted as a 

fulfilment of the requirement for the degree of Master of Comparative Laws. 

 

 

 

…………………………… 

Mohsin Hingun Head 

Head, Department of Public Law 

 

 

 

 

 

 



v 
 
 

This dissertation was submitted to the Ahmad Ibrahim Kulliyyah of Laws and is 

accepted as a fulfilment of the requirement for the degree of Master of Comparative 

Laws. 

 

 

…………………………… 

Ashgar Ali Ali Mohamed 

Dean, Ahmad Ibrahim Kulliyyah 

of Laws (AIKOL)  

 

  



vi 
 
 

DECLARATION 

I hereby declare that this dissertation is the result of my own investigations, except 

where otherwise stated. I also declare that it has not been previously or concurrently 

submitted as a whole for any other degrees at IIUM or other institutions. 

 

Khairunnasriah binti Abdul Salam 

 

Signature ..........................................................        Date ....................................... 

 

  



vii 
 
 

COPYRIGHT PAGE 

INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA 
 

DECLARATION OF COPYRIGHT AND AFFIRMATION OF 

FAIR USE OF UNPUBLISHED RESEARCH 

 

THE APPLICATION OF CUSTOMARY INTERNATIONAL 

RULES ON TREATY INTERPRETATION IN WTO DISPUTE 

SETTLEMENT SYSTEM 
 

I declare that the copyright holders of this dissertation are jointly owned by the student 

and IIUM. 

 
Copyright © 2018 Khairunnasriah binti Abdul Salam and International Islamic University Malaysia. 

All rights reserved. 

 

No part of this unpublished research may be reproduced, stored in a retrieval system, 

or transmitted, in any form or by any means, electronic, mechanical, photocopying, 

recording or otherwise without prior written permission of the copyright holder 

except as provided below 

 

1. Any material contained in or derived from this unpublished research may 

be used by others in their writing with due acknowledgement. 

 

2. IIUM or its library will have the right to make and transmit copies (print 

or electronic) for institutional and academic purposes.  

 

3. The IIUM library will have the right to make, store in a retrieved system 

and supply copies of this unpublished research if requested by other 

universities and research libraries. 

 

By signing this form, I acknowledged that I have read and understand the IIUM 

Intellectual Property Right and Commercialization policy. 

 
 

Affirmed by Khairunnasriah binti Abdul Salam 

                             

                                                                                      

  ……..……………………..                         ……………………….. 

                    Signature                                            Date      

 

 

 

 



viii 
 
 

 

 

 

 

 

 

 

 

 

 

For: 

Wan Adam Al-Baqir bin Mohd Nordin (Husband) 

Abdul Salam bin Ahmad & Rogayah binti Sulong (Dad & Mom) 

Wan Ahmad Al-Baqir bin Wan Adam Al-Baqir (Son) 

Wan Najla Sumayyah binti Wan Adam Al-Baqir (Daughter)  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ix 
 
 

ACKNOWLEDGEMENTS 

 

 

All praise and absolute gratitude belongs to Allah, The Benign Creator, All-Giver and 

Sustainer. May His peace and blessings be upon His Prophet Muhammad (S.A.W). 

My sincere and deep gratitude goes first and foremost to my supervisor, Prof. Dr. 

Abdul Ghafur Hamid @ Khin Maung Seng, a dedicated and father figure supervisor, 

for his diligent supervision, constant encouragements and constructive feedback 

throughout my research. I am also very grateful to Assoc. Prof. Dr. Haniff Ahamat for 

his vital guidance at the initial stage of this research, particularly in exposing me with 

the interesting insights into the law of World Trade Organization (WTO) during my 

coursework programme. Also, I would like to thank my Internal Examiners, Asst. 

Prof. Dr. Areej Torla and Asst. Prof. Dr. Mohd Yazid Zul Kepli for their valuable 

comments and reports.  

I would like to acknowledge all my lecturers during my Master of Comparative Laws 

program – Prof. Dr. Hunud Abia Kadouf, Dr. Umar A. Oseni and the late of Assoc. 

Prof. Dr. Mahamad Ariffin, for their invaluable teachings and immeasurable academic 

support, and for that, I will be forever grateful. Also, I would like to thank Assoc. 

Prof. Dr. Ramizah Wan Muhamad for her regular advice and support throughout my 

Master program.  

I owe a great debt of gratitude to IIUM for the Financial Assistantship (Rector Award) 

which indeed afforded my financial needs and contributed towards the success of my 

Master programme in IIUM. The special assistance I received from the staff members 

of Ahmad Ibrahim Kulliyyah of Laws (AIKOL), particularly the obliging staff of the 

Postgraduate and Research Unit, the staff members of the Centre of Postgraduate 

Study (CPS), as well as the staff of IIUM Library – the cooperation received from 

them must be commended.  

I would also like to express my wholehearted gratitude to my husband, Wan Adam 

Al-Baqir, for his love, patience, endless support and understanding. Also, my 

profound gratitude goes to my parents, Abdul Salam bin Ahmad and Rogayah binti 

Sulong for their constant encouragements and immeasurable love and prayers. Not 

least, I am also thankful to my parents in law, Mohd Nordin bin Wan Adam and Nik 

Azizan binti Nik Mohamad for their love and prayers. Finally, I must also appreciate 

my little son and daughter, Wan Ahmad Al-Baqir bin Wan Adam Al-Baqir and Wan 

Najla Sumayyah binti Wan Adam Al-Baqir who had been my inspirations and 

strengths in completing this research. 

 

 



x 
 
 

TABLE OF CONTENTS 

 

 

 

Abstract……………………………………………………………………………...…ii 

Abstract in Arabic ...........………………………………………………………...........iii 

Approval Page ................................ ……………………………………………………iv 

Declaration…………………………………………………………………………….vi 

Copyright Page .............................................................................................................. vii 

Dedication……...…………………………………………….....................................viii 

Acknowledgements………………………………………………………………..…..ix 

List of Cases .................................................................................................................xiii 

List of Statutes ............................................................................................................. xvi 

List of Abbreviations .................................................................................................. xvii 

 

CHAPTER 1: INTRODUCTION .............................................................................. ..1 

  1.1 Background to the Research .......................................................................... 1 

1.2 Statement of the Problem .............................................................................. 4 

1.3 Hypothesis ..................................................................................................... 5 

1.4 Objectives of the Research ............................................................................ 5 

1.5 Scope and Limitations of the Study .............................................................. 6 

1.6 Literature Review .......................................................................................... 7 

1.7 Research Methodology ................................................................................ 13 

 

CHAPTER 2:  INTERNATIONAL CUSTOMARY RULES ON TREATY 

INTERPRETATION …..……………………………………...………………....…17 

2.1 Introduction ................................................................................................. 17 

2.2  The Significance of Article 3.2 of Dispute Settlement Understanding 

(DSU) in  WTO Dispute Settlement System………………………………….20 

2.3 Rules of Treaty Interpretation in the VCLT ……………………………...23 

2.3.1 Article 31 of the VCLT: General Rule of Treaty 

Interpretation..............................................................................................24 

2.3.1.1 Good Faith .......... …………….  …………………………….25 

2.3.1.2 Ordinary Meaning ................................................................... 27 

2.3.1.3 Context .................................................................................... 28 

2.3.1.4 Object and Purpose ................................................................. 29 

2.3.1.5 Subsequent Agreement ........................................................... 30 

2.3.1.6 Subsequent Practice ................................................................ 31 

2.3.1.7 Relevant Rules of International Law ...................................... 32 

2.3.2 Article 32 of The VCLT: Supplementary Means of Treaty 

Interpretation……………………………………………………………..34 

2.3.2.1 The Meaning of “Supplementary Means”..............................35 



xi 
 
 

2.3.2.2  Preparatory Work (Travaux Preparatoires) and Circumstances  

of  the Conclusion of Treaty ............................................................... 36 

2.3.3 Article 33 of The VCLT: Interpretation of Treaties Authenticated in 

Two or More Languages ............................................................ …………37 

2.4 The Recognition of Article 31-33 of the VCLT as Customary Rules on 

Treaty  Interpretation ......................................................................................... 38 

2.5 Conclusion ................................................................................................... 44 

 

CHAPTER 3:  THE APPLICATION OF CUSTOMARY RULES AS CODIFIED 

IN ARTICLE 31 OF THE VCLT IN THE INTERPRETATION OF WTO 

AGREEMENT……………………………………………..………………………..47 

3.1 Introduction ................................................................................................. 47 

3.2 The Textual, Contextual and Object and Purpose Approaches in the 

Interpretation of WTO Agreement .................................................................... 50 

3.3 Context: Other Related Agreement and Instument ..................................... 63 

3.4 Context: Any Subsequent Agreements, Subsequent Practice of the Parties 

and Any Relevant Rules on International Law ................................................. 64 

3.4.1 Subsequent Agreement...................................................................... 67 

3.4.2 Subsequent Practice .......................................................................... 74 

3.4.3 Relevant Rules of International Law................................................. 84 

3.5 Conclusion ................................................................................................... 94 

 

CHAPTER 4: THE APPLICATION OF CUSTOMARY RULES AS CODIFIED 

IN ARTICLE 32 OF THE VCLT IN THE INTERPRETATION OF WTO 

AGREEMENT……………..…………………………………………………..…....97 

4.1 Introduction ................................................................................................. 97 

4.2 The Preparatory Works or Negotiating History of the WTO Agreement . 100 

4.3 The Circumstances of the Conclusion of the WTO Agreement ............... 110 

4.4 Other Relevant Supplementary Means of Interpretation .......................... 135 

4.5 Conclusion ................................................................................................. 144 

 

CHAPTER 5: THE APPLICATION OF CUSTOMARY RULES AS CODIFIED 

IN ARTICLE 33 OF THE VCLT IN THE INTERPRETATION OF WTO 

AGREEMENT……………………………………………..……………...……….148 

5.1 Introduction ............................................................................................... 148 

5.2 The Differences of Meaning of the Terms in Multiple Languages of the 

WTOAgreement……………………..………………………………………150 

5.3 Conclusion……………………………………………………………….158 

 

CHAPTER 6: CONCLUSION………………………………………………….…159 

6.1 Findings ..................................................................................................... 159 

6.2 Recommendations ..................................................................................... 162 

6.3 Possible Areas of Further Research .......................................................... 163 



xii 
 
 

 

BIBLIOGRAPHY……………………………………………………….…………165 

APPENDIX 1: THE EXCERPT OF SECTOR 2D OF THE CHINA GATS 

SCHEDULE……………………………………...…………...……168 

APPENDIX 2: THE EXCERPT OF SECTOR 3 AND SECTOR 4 OF THE CHINA 

GATS SCHEDULE …………………………………………...…..170 

APPENDIX 3: THE REQUEST FOR THE ESTABLISHMENT OF PANEL BY 

UNITED STATES AND THE MEASURES OF THE EUROPEAN 

COMMUNITIES AND THE MEMBERS STATES THAT ARE 

SUBJECT TO THE REQUEST……………………………..….…173 

APPENDIX 4: THE EXCERPT OF HEADING 02.07 AND HEADING 02.10 OF 

THE EC SCHEDULE (TARIFF SCHEDULE) ……….….............177 

APPENDIX 5: THE EXCERPT OF SECTOR 10 OF THE US SCHEDULE OF 

COMMITMENT (GATS SCHEDULE……………........................178 

APPENDIX 6:  THE EXCERPT OF THE RELEVANT CATEGORY AND SUB-

CATEGORY IN CPC………………………………………...……179 

APPENDIX 7: THE EXCERPT OF THE USITC DOCUMENT ……………........180 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



xiii 
 
 

LIST OF CASES 

 

 

 

 
Accordance with International Law of the Unilateral Declaration of Independence in 

Respect of Kosovo (Advisory Opinion) [2010]  ICJ Rep 403 

Aguas del Tunari, S.A v Republic of Bolivia (ICSID ARB/02/03) Award of 21 October 

2005 

Al-Adsani v the United Kingdom (2001) (Judgment) Application no. 35763/97 

Aldona Malgorzata Jany and Others v Staatssecretaris van Justitie, C-268/99, 20 

November 2011 

Appellate Body Report, United States – Continued Existence and Application of 

Zeroing Methodology, WT/DS350/AB/R 

Appellate Body Report, Canada – Measures Affecting the Export of Civilian Aircraft, 

WT/DS70/AB/R, adopted 20 August 1999 

Appellate Body Report, China – Measures Affecting Trading Rights and Distribution 

Services for Certain Publications and Audiovisual Entertainment Products, 

WT/DS363/AB/R, adopted 19 January 2010 

Appellate Body Report, European Communities – Customs Classification of Certain 

Computer Equipment WT/DS62/AB/R, adopted 22 June 1998  

Appellate Body Report, European Communities – Customs Classification of Frozen 

Boneless Chicken Cuts, WT/DS269/AB/R, WT/DS286/AB/R, adopted 27 September 

2005 

Appellate Body Report, European Communities – Customs Classification of Certain 

Computer Equipment, WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, adopted 

22 June 1998 

Appellate Body Report, European Communities – Measures Affecting Trade in Large 

Civil Aircraft, WT/DS316/AB/R, adopted 1 June 2011 

Appellate Body Report, European Communities – Trade Description of Sardines, 

WT/DS231/AB/R, adopted 23 October 2002 

Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, 

WT/DS10/AB/R, WT/DS11/AB/R, adopted 1 November 1996 

Appellate Body Report, United States – Countervailing Duties on Certain Corrosion-

Resistant Carbon Steel Flat Products from Germany, WT/DS213/AB/R 

Appellate Body Report, United States – Final Countervailing Duty Determination 

with Respect to Certain Softwood Lumber from Canada, WT/DS257/AB/R, adopted 

17 February 2004 

Appellate Body Report, United States – Import Prohibition of Certain Shrimp and 

Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998 

Appellate Body Report, United States – Measures Affecting the Cross-Border Supply 

of Gambling and Betting Services, WT/DS285/A/AB/R, adopted 20 April 2005 

Appellate Body Report, United States — Measures Concerning the Importation, 

Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, adopted 13 June 

2012 

Appellate Body Report, United States – Standard for Reformulated and Conventional 

Gasoline, WT/DS2/AB/R 

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS231/AB/R&Language=English&Context=ScriptedSearches&languageUIChanged=true


xiv 
 
 

Application of the Convention on the Prevention and Punishment of the Crime of 

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (Judgment) [2007] ICJ 

Rep 43 

Avena and other Mexican Nationals (Mexico v. United States of America) [2004] ICJ 

Rep 37-38 

Axel Walz v Clickair S.A, C-63/09, 6 May 2010 

Case C-268/99 Jany and Others [2001] ECR I-8615 

Case Concerning Pulp Milss on the River Uruguay (Argentina v Uruguay) [2010] ICJ 

Rep 14 

Case Concerning Sovereignity over Pulau Litigan and Pulau Sipadan 

(Indonesia/Malaysia) [2002] ICJ Rep 625 

Case of Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v Ireland (2005) 

(Judgment) Application no. 45036/98 

Case of Hassan v the United Kingdom (2014) (Judgment) Application no. 29750/09 

Case of Mamatkulov and Askarov v Turkey (2005) (Judgment) Application no. 

46827/99 and 46951/99 

Case of Margus v Croatia (2014) (Judgment) Application no. 4455/10 

Case of Nada v Switzerland (2012) (Judgment) Application no. 10593/98 

Case of Witold Lidwa v. Poland (2000) (Judgment), Application no. 26629/95 

Corfu Channel Case (United Kingdom v Albania) (Merits) [1949] ICJ Rep 4 

Cudak v Lithuania (2010) (Judgment) Application no. 15869/02 

Golder v The United Kingdom  (1975) (Judgment), Application No. 4451/70 

Golder v The United Kingdom (1975) (Judgment), Application No. 4451/70 

Golder v. The United Kingdom (1975) (Judgment) Application No. 4451/70 

Hrvatska Elektroprivreda D.D. v. Republic of Slovenia (ICSID ARB/05/24) Decision 

on the Treaty Interpretation Issue.  

LaGrand Case (Germany v. United States of America) [2001] ICJ Rep 466 

Loizidou v Turkey (1996) (Judgment) Application no. 15318/89  

Maritime Delimitation and Territorial Questions between Qatar and Bahrain 

(Jurisdiction and Admissibility) [1995] ICJ Rep 6 

Maritime Delimitation and Territorial Questions between Qatar and Bahrain 

(Jurisdiction and Admissibility) [1995] ICJ Rep 6  

Panel Report, Chile – Price Band System and Safeguards Measures Relating to 

Certain Agricultural Products, WT/DS207/R  

Panel Report, China – Measures Affecting Trading Rights and Distribution Services 

for Certain Publications and Audiovisual Entertainment Products, WT/DS363/R, 

adopted 19 January 2010 as modified by Appellate Body Report WT/DS363/AB/R 

Panel Report, European Communities – Customs Classification of Frozen Boneless 

Chicken Cuts, Complaint by Brazil, WT/DS269/R, adopted 27 September 2005, as 

modified by Appellate Body Report WT/DS269/AB/R, WT/DS286/AB/R  

Panel Report, European Communities – Measures Affecting Trade in Large Civil 

Aircraft, WT/DS316/R, adopted 1 June 2011 as modified by the Appellate Body 

Report WT/DS316/AB/R 

Panel Report, United States – Final Countervailing Duty Determination with Respect 

to Certain Softwood Lumber from Canada, WT/DS257/AB/R and Corr.1, adopted 17 

February 2004, as modified by Appellate Body Report WT/DS257/AB/R 

Panel Report, United States – Import Prohibition of Certain Shrimp and Shrimp 

Products WT/DS58/R, adopted 15 May 1998, as modified by Appellate Body Report 

WT/DS58/AB/R 



xv 
 
 

Panel Report, United States – Measures Affecting the Cross-Border Supply of 

Gambling and Betting Services, WT/DS285/R, adopted 20 April 2005, as modified by 

Appellate Body Report WT/DS285/AB/R 

Panel Report, United States — Measures Concerning the Importation, Marketing and 

Sale of Tuna and Tuna Products, WT/DS381/R, adopted 13 June 2012 as modified by 

Appellate Body Report WT/DS381/AB/R 

Panel Report, United States – Preliminary Determinations with Respect to Certain 

Softwood Lumber from Canada (US – Softwood Lumber III) WT/DS236/R, adopted 1 

November 2002 

Prosecutor v Zlatko Aleksovski (Appeals Chamber) IT-95-14/1-A, 24 March 2000 

Responsibilities and Obligations of States Sponsoring Persons and Entities with 

Respect to Activities in the Area (Advisory Opinion, order of 1 February 2011) ITLOS 

Reports 2011 

Saadi v. The United Kingdom (2008) (Judgment), Application no. 13229/03 

Sabeh El Leil v France (2011) (Judgment) Application no. 34869/05, para 48 

The Case Concerning Kasikili/Sedudu Island (Bostwana v. Namibia) [1999] ICJ Rep 

1045  

The Case Concerning Maritime Dispute (Peru v Chile) (Judgment) [2014] ICJ Rep 3 

The Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of 

America) (Preliminary Objection) [1996] ICJ Rep 803 

The Case Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad) [1994] 

ICJ Rep 6 

The Queen on the application of: International Air Transport Association, European 

Low Fares Airline Association v.  Department for Transport [2006] ECR I- 403  

United States – Countervailing Duties on Certain Corrosion-Resistant Carbon Steel 

Flat Products from Germany, WT/DS213/AB/R 

United States – Final Countervailing Duty Determination with respect to certain 

Softwood Lumber from Canada, WT/DS257/AB/R 

 

 

 

 

 

 

 

 

 

 



xvi 
 
 

LIST OF STATUTES 

 

 

Agreement Establishing the World Trade Organization (WTO Agreement) 

Vienna Convention on the Law of Treaties 1969 (VCLT) 

Agreement between the European Economic Community and the Government of the 

United States of America Concerning the Application of GATT Agreement on Trade 

on Trade in Large Civil Aircraft (1992 Agreement) 

Agreement on Subsidies and Countervailing Measures (SCM Agreement) 

Agreements on the Technical Barriers to Trade (TBT Agreement) 

General Agreement Tariffs and Trade 1994 (GATT 1994) 

General Agreement on Trade and Services (GATS) 

Dispute Settlement Understanding (DSU) 

Vienna Convention on the Law of Treaties between States and International 

Organizations or between International Organizations  

Charter of United Nations (UN Charter) 

Convention on the Elimination of All Forms of Discrimination against Women 

(CEDAW) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



xvii 
 
 

LIST OF ABBREVIATION 
 

 

 

 

 

AIDCP Agreement on the International Dolphin Conservation 

Program  

 

BTI    Binding tariff information  

CN     Combined Nomenclature  

CPC     Central Product Classification  

DPCIA   Dolphin Protection Consumer Information Act  

DSB    Dispute Settlement Body  

DSU    Dispute Settlement Understanding  

EC    European Communities  

ECA35   Economic Complementary Agreement  

ECJ    European Court of Justice  

ECtHR    European Court of Human Rights  

ETP    Eastern Tropical Pacific Ocean  

GATS    General Agreement on Trade and Services  

GATT 1994   General Agreement Tariffs and Trade 1994 

HS  Harmonized Commodity Description and Coding 

System/Harmonized System 

 

ICJ    International Court of Justice  

ICSID  International Centre for Settlement of Investment 

Dispute  

 

ICTY International Criminal Tribunal for the Former 

Yugoslavia  

 

ISO/IEC The International Organization for Standardization and 

the International Electrotechnical Commission  

 



xviii 
 
 

ITLOS    International Tribunal for the Law of the Sea  

ITO     International Trade Organization 

LA/MSF   Launch Aid/Member State Financing  

NGISC   National Gambling Impact Study Commission  

TBT    Agreements on the Technical Barriers to Trade  

TEDs    Turtle Excluder Devices  

US    United States  

USITC     United States International Trade Commission 

v.    versus, against  

VCLT    Vienna Convention on the Law of Treaties 1969  

WCO     World Customs Organization  

WTO    World Trade Organization  

 



1 

 

CHAPTER 1 

GENERAL INTRODUCTION 

 

 

 

 
1.1  BACKGROUND TO THE RESEARCH 

 

The World Trade Organization (WTO) dispute settlement system plays a vital role in 

the interpretation of the WTO Agreement. The function of the dispute settlement 

system which consists of the Panel and Appellate Body is basically described in 

Article 3.2 of Dispute Settlement Understanding (DSU):  

The dispute settlement system of the WTO is a central element in providing 

security and predictability to the multilateral trading system. The Members 

recognize that it serves predictability to the multilateral trading system. The 

Members recognize that it serves to preserve the rights and obligations of 

Members under the covered agreements, and to clarify the existing provisions 

of those agreements in accordance with customary rules of interpretation of 

public international law. Recommendations and rulings of the DSB cannot add 

to or diminish the rights and obligations provided in the covered agreements. 

[emphasize added]  

 

 Hence, Article 3.2 of the DSU not only indicates the role of the WTO Dispute 

Settlement Body (DSB), but also recognizes the importance or paramount function of 

the customary rules of interpretation of public international law in clarifying the 

provisions of the WTO Agreement. In other words, it provides guidance on how the 

WTO Agreement should be interpreted in striking a balance between the rights and 

obligations of the WTO Members. Therefore, the provision recognizes the importance 

of the general principles or customary rules of treaty interpretation as the basic 

groundwork in interpreting the WTO Agreements.  

In the eyes of general international law, the customary rules of treaty 

interpretation are basically categorized as, firstly; codified customary rules of treaty 
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interpretation as expressly mentioned in Articles 31 – 33 of the Vienna Convention on 

the Law of Treaties 1969 (VCLT) which respectively provides the general rules for 

treaty interpretation, rules concerning the usage of supplementary means of 

interpretation, as well as the general rule for the interpretation of treaties authenticated 

in more than one language. Secondly, non-codified customary rules of treaty 

interpretation, for instance, the principle of effectiveness and the prohibition of 

abusive interpretation. However, the first category of the rules is the focal point of this 

research as they are widely applied and accepted as reflecting customary international 

law on the interpretation of treaty by the international Courts and tribunals.
1
 

Therefore, the rules specified in Articles 31 – 33 of the VCLT are applicable to all 

WTO Members regardless of their ratification status of the VCLT.    

The general rule in Article 31 of the VCLT is structured with several 

components in aiding the interpreter to clarify the meaning of the treaty provisions. 

The essential rules on the treaty interpretation in Article 31 of the VCLT can be more 

clearly understood by breaking out the components of the Article as follows: a treaty 

shall be interpreted in accordance with (i) the ordinary meaning of its term (ii) in their 

context, by taking into consideration (iii) the object and the purpose of the treaty, (iv) 

any related agreement or instrument between the parties before or after the conclusion 

                                                 
1
 The customary international rules of treaty interpretation has been applied by the international Courts 

and tribunals as can be exemplified in the cases  The Case Concerning Oil Platforms (Islamic Republic 

of Iran v. United States of America) (Preliminary Objection) [1996] ICJ Rep 803;  The Case 

Concerning the Territorial Dispute (Libyan Arab Jamahiriya/Chad) [1994] ICJ Rep 6, para 41; The 

Case Concerning Kasikili/Sedudu Island (Bostwana v. Namibia) [1999] ICJ Rep 1045; Maritime 

Delimitation and Territorial Questions between Qatar and Bahrain (Jurisdiction and Admissibility) 

[1995] ICJ Rep 6, para 33; LaGrand Case (Germany v. United States of America) [2001] ICJ Rep 466, 

para 99; Case Concerning Sovereignity over Pulau Litigan and Pulau Sipadan (Indonesia/Malaysia) 

[2002] ICJ Rep 625, para 37; Golder v The United Kingdom  (1975) (Judgment), Application No. 

4451/70; United States – Final Countervailing Duty Determination with respect to certain Softwood 

Lumber from Canada, WT/DS257/AB/R; United States – Countervailing Duties on Certain Corrosion-

Resistant Carbon Steel Flat Products from Germany, WT/DS213/AB/R.  
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of the treaty, (v) any subsequent practice of the parties, and (vi) any relevant rules of 

public international law applicable in the relations between the parties.  

It follows with Article 32 of the VCLT which provides the rule when the 

supplementary means of treaty interpretation may be referred in order to confirm the 

meaning of the treaty text that resultant from the application of Article 31 of the 

VCLT. Besides that, recourse may be made to the supplementary means of 

interpretation in the situation when the meaning of the treaty text is remain ambiguous 

or obscure eventhough the rule in Article 31 has been applied, or the outcome of the 

interpretation process leads to an absurd or unreasonable result.  

Furthermore, Article 33 of the VCLT specifically provides the rule for the 

interpretation of the treaty that has been authenticated in more than a language. The 

terms of the treaty in each of the authenticated version are presumed to have the same 

or identical meaning. However, if the parties are in disagreement on the meaning of 

the interpreted terms after a comparison of the authentic texts has been made; Article 

33 provides that “the meaning which best reconciles the treaty text, having regard to 

the object and purpose of the treaty, shall be adopted”.  

In international dispute settlement, treaties are generally interpreted in 

different methods or approach depends on the fact of the dispute as well as the legal 

issues or legal interpretation involved in that particular dispute. In the context of the 

WTO dispute settlement, precise and or correct interpretation of the WTO Agreement 

by the WTO Dispute Settlement Body influences the development of the multilateral 

trading system. Indeed, the reliance on a body of rules in interpreting the WTO 

Agreement provides rooms for efficient, consistent, reliable as well as speedier 

dispute resolution process.   
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1.2  STATEMENT OF THE PROBLEM 

 

Certainly, the customary rule in general international law is a wide subject of 

discussion among the scholars and legal practitioners. Since Article 3.2 of the DSU is 

the nucleus of the discussion in this research, therefore, the application of customary 

rules of public international law in interpreting or clarifying the provision in the WTO 

Agreement in extracting its actual meaning with the aim to preserve the rights and 

obligations of the WTO Members is the central of this research. Because of the 

reason, it is expedient to analyze the appraisal of Article 3.2 of the DSU by the WTO 

Dispute Settlement Body by finding appropriate answer to the following questions:  

I. What are the international customary rules on the interpretation of treaty as 

expressly provided in Article 3.2 of the DSU?  

II. What are the roles of Articles 31 – 33 of the VCLT in the interpretation of 

treaty and how the Articles are recognized as reflecting the international 

customary rules on the interpretation of treaty? 

III. How the codified rules in international customary rules on the interpretation of 

treaty as provided in Articles 31 – 33 of the VCLT are applied by the WTO 

Dispute Settlement Body in ascertaining the true meaning of the terms uses in 

the WTO Agreement?  

IV. Does the rules and principles provided in Articles 31 – 33 of the VCLT are 

sufficient and compatible to accommodate any issue or dispute brought before 

the WTO Dispute Settlement Body? 
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1.3  HYPOTHESIS 

 

1. A set of basic principles or general rules as the ‘guidelines’ for the 

interpretation of the WTO Agreement are needed in order to determine the 

rights and obligations of the WTO Members under the multilateral trading 

system due to the voluminous and complex nature of the WTO Agreement.  

2. As the WTO law is part of general international law, Articles 31 – 33 of the 

VCLT which provide for the rule of interpretation of treaty in public 

international law plays important function in facilitating the WTO Panel and 

Appellate Body throughout the WTO dispute settlement process.  

3. Due to the increasing number of WTO Members and the increasing number of 

trade dispute, as well as due to the complexity of the facts, the mechanism of 

interpretation may be varied and different as it depends on the material facts 

and legal issues in each dispute.   

 

1.4  OBJECTIVES OF THE RESEARCH 

 

1. To understand the application of the customary international rules on the 

interpretation of treaty by the WTO Dispute Settlement Body as generally sets 

out in Article 3.2 of the DSU.  

2. To understand the importance of Articles 31 – 33 of the VCLT in interpreting 

the WTO Agreement.  

3. To analyze and discuss how the customary rules and principles on the 

interpretation of treaties codified in Articles 31 – 33 of the VCLT are applied 

by the Dispute Settlement Body in clarifying the provisions of the WTO 

Agreement.  
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4. To examine the sufficiency and compatibility of the rules on treaty 

interpretation in Articles 31 – 33 of the VCLT in facilitating the interpretation 

of the WTO Agreement by the WTO Dispute Settlement Body.  

 

1.5  SCOPE AND LIMITATIONS OF THE STUDY 

 

This research attempts to assess the extent of the application of the customary 

international rules in the interpretation of the WTO Agreement by the WTO Dispute 

Settlement Body. Therefore, the ambit of the discussion is limited into the customary 

rules and general principles of the treaty interpretation as codified in Articles 31 – 33 

of the VCLT and as widely recognized or practiced by the Dispute Settlement Body in 

clarifying the terms of the WTO Agreement in the dispute between the WTO 

Members. Therefore, other international customary rules on the interpretation of treaty 

outside the scope of Articles 31 – 33 of the VCLT are not thoroughly discussed in this 

research.  

The discussion in this research is primarily related with the function of the 

WTO Dispute Settlement Body in clarifying the rights and obligations of the WTO 

Members through the interpretation of the WTO Agreement. Therefore, other 

functions of the WTO Dispute Settlement Body in term of providing security and 

predictability to the multilateral trading system
2
 does not necessarily fall within the 

scope of this research. Similarly, the issues related to the legal transparency and other 

formalities or procedures involved in the dispute settlement process are irrelevant to 

be discussed since this research focuses on the application of the customary 

                                                 
2
 World Trade Organization, A Handbook on the WTO Dispute Settlement System, (Cambridge: 

Cambridge University Press, 2004): 2-6 

 




