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ABSTRACT

This research attempts to evaluate the laws in Malaysia that afforded protection
towards children’s vulnerability as a witness in criminal trial. Children need special
protection and to be treated fairly according the law when testifying in court whether
in examination in chief or cross examination. Provisions of the child witness in
Malaysia are discussed and scrutinized in order to identify weaknesses that are
apparent. The research would emphasise certain Articles of the Convention on the
Rights of the Child, which Malaysia has acceded in February 1995. With the acceding
of the Convention on the Rights of the Child, Malaysia has a duty to comply with the
Articles of the Convention on the Rights of the Child that it has acceded. Therefore, it
is the objective of this research to analyze and scrutinize existing laws and efforts that
have been made by the government to comply with the Articles of the Convention on
the Rights of the Child. Article 12 and 13 of the 1989 United Nations Conventions on
the Rights of the Child create obligations not only to hear a child witness but to free
the child from any constraints or fear, anxiety or distress which might inhibit his
evidence and to create the optimum circumstances in which a child as witness is free
to give his or her account of events. When taking decisions concerning children’s
evidence, judges should be guided by these principles. In accordance with the United
Nations Guidelines on Justice Matters Involving Child Victims and Witnesses of
Crime, child witnesses should be supported throughout the court process to ensure that
they feel safe, are heard in court and are able to give evidence effectively. Although
the current legislation very briefly flirts with the notion that giving children more
control brings its own rewards, there is little real acknowledgement that children
should be fully involved in the procedural arrangements regarding the way they give
evidence. The problem that the law has faced has, therefore, been how to bring the
evidence of young children before the court in a form that is likely to result in
conviction and how, at the same time, to protect the child from ill-effects of criminal
procedures both outside and inside the courtroom. The court will also be concerned to
ensure that a child giving evidence will be able to give as full, accurate and coherent
an account of his or her experience as possible. The reference of this study will be
much based on the Quran, the traditions of the Prophet, case laws, text books, articles
and interviews with some judges and also views of experts. Finally, this research will
propose suggestions and law reforms where it deemed necessary.
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CHAPTER ONE

1. INTRODUCTION
The subject of this research is the adequacy of laws in protecting children’s
vulnerabilities as a witness in criminal trial. This research is to present an analysis and
comparative study from the perspective of Islamic Law, International law and
Malaysian laws.

From this research, the writer intends to discover whether the present laws are
adequate or not to protect the rights of child as witness in criminal trial based on

analysis and evaluation to every aspects and factual data relating to this topic.

2. OBJECTIVE OF THE STUDY

The research aims to discuss and to analyse the adequacy of laws in protecting
children’s vulnerabilities as a witness in criminal trial. It consists of several chapters
covering the rights and children’s vulnerabilities particularly as a witness in criminal
trial. It will also discuss the recommendations and suggestions in solving the current
issues relating to the adequacy of laws in order to protect the rights of a child and to
reduce his vulnerabilities as witness in criminal trial under Islamic law, International

law and Malaysian laws.

3. STATEMENT OF PROBLEM
Specifically, this research focuses on the problem of adequacy of laws on children’s
rights as a witness in criminal trial. In court of law, children are often called to give

evidence in court. More often or not, they give evidence as victims of serious crimes.



It is important that special provisions in the laws apply to the treatment of children
who appear as witnesses in criminal trial.*

The children’s rights as a witness to a crime are derived under International
laws, Islamic laws and other studies. Whether these rights are available under
Malaysian laws and if so, how effective are their implementations. How the laws
protect the rights of child witness in our criminal justice system?

The current climate in the area of child sexual abuse and the criminal justice
system is one of increasing consternation at the inadequacies and difficulties of this
system for child witness. This issue of vulnerability, exacerbated by the experience of
sexual abuse, puts child witness at a distinct disadvantage when faced with the
criminal justice system. There is a little doubt that child witness of sexual abuse are
vulnerable to further harm through exposure to the criminal justice system.?

Child witnesses who give evidence in court are often negatively affected by
their experiences with the court process. One of the greatest fears that some child
witnesses have about testifying in court is of seeing the perpetrator of their abuse
again.® For some children, especially during child tender years, there may be a fear
that he may physically harm them, and for others there may be a psychological
distress at seeing him again.* The problem that the law has faced has, therefore, been
how to bring the evidence of young children before the court in a form that is likely to
result in conviction and how, at the same time, to protect the child from ill-effects of

criminal procedures both outside and inside the courtroom.’

! Nancy Walker, Children as Witnesses in Court, (California: Sage Publication, 1991), 21.

2 Loftus Johnson, Eyewitness Testimony, (Cambridge: Harvard University Press, 1979), 55.

®Nicholas James, Child Witness, Law and Practice, (New York: Columbia University Press, 1990), 14.
* Saywitz Kent, The Credibility of Child Witnesses, (London: Academic Press, 1989), 100.

*Simon Wood, The Preparation of Child Witnesses, (Lincoln: Central Research Unit, 1999) 45.



Courtrooms are deliberately designed to be non user-friendly places in order to ensure
a suitable degree of respect for the seriousness of the proceedings. Whatever affects
the formality and design of most courtrooms tends to intimidate innocent witnesses,
particularly child victims.®

In accordance with the United Nations Guidelines on Justice Matters Involving
Child Victims and Witnesses of Crime, child witnesses should be supported
throughout the court process to ensure that they feel safe, are heard in court and are
able to give evidence effectively.

Avrticles 12 and 13 of the 1989 United Nations Convention on the Rights of the
Child create obligations not only to hear a child witness but to free the child from any
constraints or fear, anxiety or distress which might inhibit his evidence and to create
the optimum circumstances in which a child as witness is freed to give his or her
account of events.’

This research is to identify, evaluate, analyse and discover issues relating to the
adequacy of laws on children’s rights as a witness in criminal trial under Islamic law,
international law, Malaysian laws and decided cases, the available practices and the

available facilities.

4. HYPOTHESIS

The present laws relating to protection of children’s right as a witness in criminal trial
Malaysia are inadequate and are need of attention. In order to protect the rights of
children as a witness, it is important to have special provision in the Civil Law and

Islamic Law for the treatment of children who appear as witnesses. The children need

® Goodman, The Child Witness, ( New York: Springer, 1988), 97.
"Cleland, Children’s Rights in Scotland, Sweet &Maxwell, 1993.



special protection and fair treatment according to the law as they are the vulnerable
type.

Testifying in court can be stressful for any witness, particularly for child
victims of physical or sexual abuse. Several features of traditional trial proceedings,
such as facing the accused or describing the details of the alleged crime in open court,
may make children reluctant to testify about their abuse and may decrease the
accuracy of their testimony.® The writer suggests that certain law of evidence and

criminal procedure applicable to the testimony of children are in need of reform.

5. LITERATURE REVIEW

This topic has been chosen as a research, based on the writer’s observation to the
previous research studies, reviews of literature and theoretical articles in evidence
relating to the rights of children as a witness in criminal trial. Most of the previous
research studies discussed on evidence of child witness and the rights of child witness
in criminal trial separately.

Further, the writer finds that, although the research study and academic writing
on evidence relating to the rights of children is increasing but there is no specific
research in analytical and comparative study discussing the laws to protect the rights
of children as a witness in International laws, Malaysian Laws and Islamic Laws.

Basing on this, there is a need for an analytical and comparative study on the
adequacy of laws to protect the rights of children as a witness in criminal trial with a
view to find out the similarities and the differences between both systems of laws.

The writer refers to the relevant text books such as Children’s Rights and the

Developing Law by Jane Fortin. Practitioners and policy makers are more concerned

8 James Wigmore, Evidence in Trials at Common Law, (Edinburgh: Academic Press, 1997), 123.



with what rights children have or should have, than whether they have rights at all.
There appears to be a worldwide acceptance that children have right to be protected.
The United Nations Convention on the Rights of the Child, the latest of the list of
international documents recognising children’s rights, contains a list of forty rights.

Children become very nervous and fearful when appearing as a witness in a
criminal trial. Although giving evidence can be traumatic, there are no special rules
protecting them from being required to do so; like any adult, a child witness is
compellable. It is now widely recognised that children’s fear over appearing in court is
alleviant by being familiarised with the courts and with what will be required of them.

Considerable efforts has been made to develop age related leaflets, witness
information packs; pre-trial visits and the services of court liaison officers, all of
which may help them overcome some of their apprehension during their wait for the
trial. Schemes have been established to protect children in this respect. They may be
able to give evidence behind screens, or in an adjacent room relayed to the court by a
television link. Although it is not clear, whether screens reduce a child witness’s fear
of the defendant. Research indicates that allowing children to give evidence through
the television link does appear to reduce their stress.”

The writer also refers to law book such as Child Law by Geoffrey Shannon,
which states that a child already scarred by the subject matter of the proceedings may
be further traumatised by the process of testifying in court in relation to such matters.
In addition to preventing trauma, there is also concern of a more judicial nature. The
criminal court will also be concerned to ensure that a child giving evidence will be

able to give as full, accurate and coherent account of his or her experiences as

°Bull, R., The Effect of Child Witness Research on Legislation in Great Britain, (London: Home
Office), 88.



possible. The testimony of a child is obviously of particular importance in the context
of cases involving child sexual abuse. Because of the nature of the offence, and the
secluded context in which it usually occurs, there may be no other evidence to
corroborate that of the child. Thus, the need to facilitate child witnesses becomes
especially important. Children often have to give evidence about confusing and
embarrassing events in open court. The credibility of even the most honest child can
be weakened by a skilful cross-examination. Aggressive questioning and the use of
intimidating or embarrassing language can cause confusion and highlight childish
inconsistencies that further will undermine the coherence and credibility of a child’s
testimony. Particularly in the context of child sexual abuse cases a child lacks the
vocabulary necessary to describe specifically a particular experience.

The Convention on the Rights of the Child is the first legally binding
international instrument to incorporate the full range of human rights. Every right
spelled out in the Convention is inherent to the human dignity and harmonious
development of every child. Malaysia ratified the Convention on the Rights of the
Child (CRC) on 17 February 1995. On 25 January 2007, the Committee on the Rights
of the Child (the Committee) examined Malaysia’s First Periodic Report.

The Committee on the Rights of the Child reviewed the initial report of
Malaysia on how our country is implementing the provisions of the Convention on the
Rights of the Child. The writer discovers that, in discussing the rights of child witness
it would have been pertinent to evaluate and examine this report, befitting its official
status.

The writer also examines the Report on Round Table Discussion on
Convention on the Rights of the Child by SUHAKAM. This document provides

blueprints for further discussion on this research. The objective of this round table



discussion was to provide an avenue for broad-based forum to discuss challenges
relating to the rights of children and to chart the way forward. Other objectives were
to discuss ways to further the implementation of the CRC and to review whether the
provisions of the CRC are contained in the Child Act 2001 and other domestic laws
and to recommend to the Government of Malaysia the withdrawal of reservations to
the CRC."

The writer finds that, there is no definition in the Evidence Act in respect of
who is a child. For examples, in Malaysia the laws relating to children are scattered in
a number of statutes. Even the definition of a “child” differs from one statute to
another. In fact the word “minor”, “infant”, “young person”, “juvenile”, “girl” and
“child” have been used or referred to by all these statutes interchangeably. This create
confusion and at times, overlapping of jurisdiction. Malaysia has reserved Acrticle 1 of
the United Nations Convention on the Rights of the Child on the definition of the
word “child”. This is very important Article in the Convention and it is submitted that
it is time that Malaysia withdraws this reservations™’. All statutes relating to children
must use the word “child” and define the word as a person below the age of 18 years.
This means that as far as children are concerned, the definition of *“child” is in
accordance with the United Nations Convention on the Rights of the Child".

Children are generally viewed as developmentally immature and without the
capacity to make independent choices that reflect their own best interests argue that

the age at which autonomous rights are firsts given to minors might rightfully be

% Report on Roundtable Discussion on Convention on the Rights of the Child by SUHAKAM, 1995.

11 On the 28™ December 1994, the Prime Minister of Malaysia signed the Instrument of Accession o the
Convention on the Rights of the Child with 12 reservations, namely Articles 1, 2, 7, 13, 14, 15, 22, 28,
37, 40 paragraph 3 and 4, 44 and 45.

12 See Noor Aziah Mohd Awal, Child Act 2001How Far Does it Conform to the UNCRC? (UM

Press) 2002 p.207



lower than the age at argument is supported by research on children’s decision-making
competence in legal context™.

Researchers have generally concluded that experience with the juvenile justice
system does not improve children’s understanding of their rights. Several suggestions
have been made that might improve the situation for children.

In general, studies of children’s concepts of their rights have shown that by the
end of grade school, children have considerable knowledge of the legal process and an
understanding of key legal vocabulary.

However, understanding may develop at slightly different ages based on the
difficulty of the legal concept, and knowledge of the process precedes understanding
of vocabulary (Melton & Limber, 1992). However, Melton and Limber suggest that
children from disadvantaged backgrounds may be especially vulnerable to the legal
system, because they not are convinced that they really have rights and thus will not
assert them.

The last several decades have witnessed the initiation of empirically
assumptions about children’s understanding of and capacity to exercise their rights,
especially within the arena of juvenile justice.

Although recent years have seen the extension of certain rights to minors,
children’s cognitive and emotional developmental maturity may impact their ability to
understand the legal system and assert their rights. According to Melton, “if children
are to participate more fully in self-determination as individuals, then increased
awareness of children’s comprehension of their rights (both ‘natural” and ‘legal’) is
necessary in order to facilitate legal education and to establish reasonable limits on the

exercise of these rights”. Research on children’s understanding of law and their rights

3 Melton, Children’s Competence to Consent (New York): Plenum 1983), 79.



has focused on two areas; children’s conceptualizations of rights and the legal system
and children’s ability to invoke or protect their rights.

Testifying in court can be stressful for any witness, particularly for child
victims of physical or sexual abuse'®. Several features of traditional trial proceedings,
such as facing the accused or describing the details of the alleged crime in open court,
may make children reluctant to testify about their abuse and may decrease the
accuracy of their testimony.™

Researchers in several studies have examined the frequency with which
children testify using various evidentiary and procedural innovations in the United
States. Researchers in one of the earliest studies surveyed Alabama judges and
prosecutors regarding their use of accommodations in domestic child abuse cases'®.

Various evidentiary and procedural innovations have been introduced over the
past decade to help enable victims to testify in child proceedings. At the federal level
in United States for example, the Victims of Child Abuse Act of 1990 amended the
Federal Rules of Criminal Procedures, extending special accommodations to children
such as allowing the presence of a support person during the child’s testimony and
closing the courtroom to the public.'’

For determining maturity to give sworn or unsworn evidence in court, it may
not be practical to prescribe a cut-off age to determine who can take the oath and who
cannot. Some children would attain a level of precocity sufficient for the witness oath
to administer before they reach their teens whereas others may take a much longer

period to reach similar understanding and awareness of the solemnity of oath. In

* Goodman, Children as Witnesses, (New York: Springer, 1988), 99.
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