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ABSTRACT OF THE THESIS

Termination of employment or termination simpliciter and dismissal without just cause
or excuse has caused great concern in the area of employment law since and still is.
Contracts of employment have been tenninafed arbitrarily on grounds of exercise of
discipline and employees have been dismissed arbitrarily, qugting “misconduct” as the
reason for dismissal. Ironically, no definition or description is provided in any of the
governing législation on what amounts to misconduct. Due to ﬂﬁs, continuous attempts
have been made by the courts coﬁcemed to explain on what is considered as

misconduct.

This dissertation looks at all the definitions and explanation through a microscopic
lens in search of a general guideline. A thorough study on all the relevant cases has
been made and the result; it is an area that is continuously growing, of an organic
character and could not be restrained to rigid definitions. This is only true as what
could be considered as unbefitting in a particular employment, changes with time and
wavelengths. In order to make the law a “living rule”, it should live according to the

relevant time zone.

Nonetheless, there should be a general guideline as a reference. Parties should always
fall back on the contract that binds them and determine the issue accordingly.
Something categorized as misconduct in an industry may not be considered as such in

another. Consequently, it is upon the employers to ensure that their employees are

ii



adequately informed of their terms of employment. On the other hand, employees

should be inquisitive and aware of the “reigns™ that their employers hold upon them.

In addition, the importance of a pre-dismissal inquiry can never be undermined. It
serves as a safeguard, as a saviour for the employees to fall back on in cases of
dismissal. It checks the employers and protects the employees. Having said that, it is
obvious that justice in employment law may never exist in disregard of such need and
it is recommended that an inquiry be made compulsory to complete a disciplinary

package as a whole.
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CHAPTER 1

THE CONTRACT OF EMPLOYMENT

1.0 An Introduction

Man need to work to maintain their existence and more often than not, this is achieved
by being employed. There are two ways of deciphering this statement, on one hand,
man need to work to live (using this term loosely) and on the other, “manual labour” is
needed by the society to maintain its life cycle. To serve this purpose, the concept of
employment came into existence. For the purposes of this dissertation, emphasis will
be placed on the relationship looked at from the Malaysian and Islamic perspective and

occasionally, reference made to the position under English law. !

The term “employ” is defined as “to give work to, to use the services of” and
“employment” as “the state of being employed” or “ work done as an occupation or to

eam a livelihood”.?

! During the 18" and early 19® Century in England, the employment relationship was governed
by -mul_ufanous Master and Servant Acts, regulating the pre-modetn system of employment.
This was the era whereby the master’s power of direction and discipline was extensive, backed
up by legal sanctions. An example is the Act of 1747 that gave the local magistrates the power
to order payment of wages due on the one hand and on the other to punish the servant or
%abogrer for any “misdemeanour, miscarriage or ill behaviour” by the abatement of wages or
imprisonment for up to a month. Not only that, they could also discharge the servant from the
cqntz:act. However, the Master and Servant Acts were abolished in 1875 wherein the option of
criminal sanctions against the employee for breach of contract was removed. Henceforth, only
civil remedies apply on both sides, |

? The Oxford Study Dictionary, Fajar Bakti Sdn. Bhd., Kuala Lumpur, 1992, p. 223.
1



From this, one is immediately struck with the fact that such a phenomenon is at the
core of the very existence of man, as a means of livelihood. It is difficult for one to
live without being employed, in one sense or another it is equally difficult for the life
cycle of man to be maintained without anyone “working”, supplying labour and

workforce.

This fact was endorsed by the Court of Appeal in the case of Tan Tek Seng v

Suruhanjaya Perkhidmatan Pendidikan & Anor® where it held:

In my judgment, the courts should keep in tandem with the national
ethos when interpreting provisions of a living document like the Federal
Constitution lest they be left behind while the winds of modern and
progressive change pass them by. Judges must not be blind to the
realities of life. Neither should they wear blinkers when approaching a
question of constitutional interpretation. They should, when discharging
their duties as interpreters of the supreme law, adopt a liberal approach
in order to implement the true intention of the framers of the Federal
Constitution. Such an objective may only be achieved if the expression
‘life’ in art 5(1) is given a broad and liberal meaning.

Adopting the approach that commends itself to me, I have
reached the conclusion that the expression ‘life’ appearing in art 5(1)
does not refer to mere existence. It incorporates all those facets that
are an integral part of life itself and those matters which go to form
the quality of life. Of these are the right to seek and be engaged in
lawful and gainful employment and to receive those benefits that our
society has to offer to its members. It includes the right to live in a
reasonably healthy and pollution-free environment. (Emphasis is mine)

Thus, the law itself has accorded the right to seek and be engaged in a lawful and
gainful employment due recognition by holding that such is the mterpretanon that

should be given to the meaning of “life” as found in amcle 5(1) of the Federal

Constitution.

?[1996] 1 MLJ 261 per Gopal Sri Ram JCA at p. 288.
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Due to its importance and the fact that man can never (almost!) do without it, those in
position of providing the means to employment tend to misuse and abuse this
advantage of theirs, thus jeopardizing those in the weaker position, the worker.
Consequently, exploitation and abuse became rampant. This is where the legal hand
extends its reach. Employment protection legislation were being introduced, affording
protection in view of the crucial importance of guiding the conduct of both the

employer and employee involved in the employment relationship.

The employment relationship, or rather the industrial relations,' which is a more
appropriate connotation in this modern and contemporary world, is governed by two
main stz}tutes in Malaysia, i.e. the Employment Act 1955 (EA) and the Industrial
Relations Act 1967 (IRA).” The EA applies only to West Malaysia whilst the IRA
applies throughout Malaysia, But this difference is not really significant, for the Sabah
and Sarawak each have laws similar to the EA- the Sabah Labour Ordinance and the
Sarawak Labour Ordinance. Furthermore, the EA applies strictly to the private sector
while the IRA applies nominally to both sectors. This difference however is more

apparent than real as most parts of the IRA do not apply to the public sector.

4 The term “industrial relations” is more appropriate in circumstances where the employees are
unionised. As a discipline, Industrial Relations is affiliated to the Human Resource
Management. Both are concerned with management of employees but the former assumes that
the employees are }mionised whilst the latter does not. Industrial Relations concentrates on the
management of unionised employees and trade unions are an essential element, whilst it is not
in Human Resource Management. For the purposes of this dissertation, the former term will be
?sed throughout the work. o ,
There are a number of other related legislation, for example the Trade Unions Act 1959, the

Factories and Machinery Act 1967, the Occupational Safety and Health Act 1994 and several
more. ‘

3



The EA regulates the “employer-employee” relationship established on a contractual
footing and is the principal legislation dealing with the relationship in Malaysia. It lays
down provisions protecting workers from exploitation and provides for minimum
benefits. It applies mainly to those employees whose basic wages do not exceed
RM1500 per month also to those whose wages exceed RM1500 per month but not
exceeding RM5000.° Those employed in specified occupations like manual labour and

others as specified in the First Schedule of the Act are also covered.

As for the IRA, it regulates the employer-trade union relations as well as laying down
rules to help prevent and settle disputes between them. It is crucial to note that both
Acts peijceive this relationship as being essentially contractual in nature. But unlike
the IRA, the EA goes further thn it regulates the employment contract itself,
‘speciﬁcally in Part II of the Act. The difference that one might note perhaps lies in the
terminology used, where the EA describes the employment contract as a “contract of

service” whilst the IRA describes it as a “contract of employment”.

Despite this difference in terminology, it basically refers to the same contract, by
which an employee/workman is employed and thus for the purpose of clarity and
consistency, the term “contract of employment” will be used. Whilst there is no
essential diﬁ'erence between the term “contract of employment” and “contract of
service”, both “employer” and ‘;worlclhan” are defined more broadly in the EA than

the definition of “employer” and “employee” in the IRA. Thus, while both are

_6 Thls is however only an exception as found in Section 69B of EA. This section confers
additional powers to the Directqr General to inquire into complaints and decide any dispute
between an employee and his employer in respect of wages or any other payments in cash due

4



apparently identical in nature, the scope of “contract of service” is clearly wider than

the scope of “contract of employment™,

Tt should be noted that in the case of Ameriéan International Assurance Co Ltd v Dato
Lam Peng Cheng & Others,’ an observation was made that although there is no
definition of “contract of service” in the IRA, section 41 of it suddenly talks about
“contract of service”. The issue raised was whether the section gives a different
meaning or connotation from that given under the “contract of employment” in the

Act. It was concluded that it does not and there is no distinction between the two.
1.1 'Why contract?

Man spend most of their time working, eaining their living and spending most of their
time around those they work with. It is the “...central feature of modern industrial
society. It occupies much of the time available to most people for the majority of their
, '. lives and the economic rewards obtained ﬁbm it determine an individual’s standard of

living, and, to a considerable extent, his social status™®

Judging from its importance and the fact that it occupies the major part of man’s
existence, the desire of one or sometimes both of the parties for a particular form of

engagement to secure their rights are rarely irrational. This kind of engagement usually

to such employee under any term of th ¥ . .
€ tr.
than RM1500 but not exceeding RM5 000(?011 act of service wherein the employee earns more

7 Award No. 275/88 (1988) 2 ILR 420,

® Davies, D. R. & Sh ‘ ,
cited i Maitaunal ot V. J., Peychology and Work, Methen, London, 1975, p. 9 as

. din, Malaysian Employment Law and Industri ;
McGraw-Hill Book Co, Singapore, 1996, 2™ Editioi ; 2. rausinial, Relations,
5



