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ABSTRACT

This research examines the modes and procedures of termination of contractual
liabilities as prescribed by the Sharith. This concept is known as suqidr al-migjabat.
The Shariah provides certain specific methods to be used by the parties to a contract
wishing to relinquish or terminate their financial liabilities and/or obligations. The
common method is the fulfillment (al-if2"), especially the payment (gada’), of a debt.
A contractual obligation can also be discharged by inventing a release agreement (al-
ibra’), or novation agreement or compromise (tajdid al-migjab at). Apart from that, the
Shariah provides that where two persons are mutually indebted to one another their
obligations may be extinguished by action of set-off (al-muqassah). Fusion of
liabilities (ittihad al-dhimmah) on the other hand, occurs when the capacities of
creditor and debtor is merged into the same individual. On grounds of public policy,
the existence of obligations is limited with respect to time. The institution of
extinctive prescription (al-tagadum) defines the periods within which the debts can be
enforced as well as the cut-off point for debt’s extinction on account of the creditor’s
failure to demand within the time prescribed. The general principles of sugidr al-
mijabat, as provided by Shariah and expounded by the traditional Muslim jurists are
examined and analysed accordingly, to provide a better understanding on the Shariah
principles of mu @malat related to termination of contractual liabilities. As such, the
research also examines the practicability of these principles in order to explore the

possibility of introducing them into the contemporary commercial transactions.
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rashid — prudent man
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rushd — prudence; integrity;
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sadaqah (pl. sadaq at) — charitable; donations
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sighah — expression of offer and acceptance
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sarihah — explicit; express

shariah — the law of Islam

shart (pl. shurif) - condition (s)

shirkah — partnership

shufah — pre-emption

suftajah - letter of credit

sulh - amicable settlement

sultah al-shar fyyah — legal authority

sunnah — recommended; approved

suq at - termination

strah — chapter of the Quran

tabarru'at — contract of charity or gifts

tajdid — substitution; replacement

tajdid al-mijab at — novation

takhliyyah — abandonment

talaq — divorce

tangjush (najsh) — false offer made to the contract with the intention to
taradi - mutual consent

taslim — delivery

tasarruf (pl. tasarrufat) — disposition (s); right of possession; right of disposal
tasarruf filr - actual or verbal disposition
tasarruf qanini - legal disposition
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tasarruf ikhtiyari - willful disposition

tawid - restitution
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urf — custom, practice

usil alﬁqh — principles of Islamic jurisprudence
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yamin

zakat
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- guardian
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— characteristic; quality
— mediator

— bequest

— oath

— alms tax



CHAPTER ONE

INTRODUCTION

Islamic Commercial law, or Figh al-Mu‘dmalat, is an Islamic legal term constituting
an important area of law dealing with contract and transaction issues. It covers a
variety of dealings and transactions to meet the needs of society. Although this area of
law is sessentially governed by the Divine regulations and principles of Qur’an and
Sunnah, this area of law generally remains open to rational considerations (ijtihad)
and may be regulated, prescribed or proscribed on the basis of maslafah (public

interest) and Wrf (customary practice).

The foundation of Islamic law of contract lies firmly in the Quranic verse which reads
as follows: '

,,P-J

1 .g" Y P
>gaally ]_9‘.:9_,' stz el LGl
“ O ye who believe, fulfill your obligations™

In fact this Quranic verse is considered the basis of the general concept of obligations.
The word ‘uqidd covers the entire field of obligations, including those that are
spiritual, social, political and commercial. In the spiritual realm, ‘uqid deals with the
individual’s obligation to Allah; in social relations the term denotes the relations
between men and women including the contract of marriage; in the political arena it
encompasses treaty obligations; and similarly, in the field of commerce, it covers the

whole spectrum of obligations of parties in regard to their respective undertakings.

L Sarah al-Ma'idah 5:1



Obligation (al-iltizam) is a temporary bond or tie which binds the parties who are
subject to the obligation. It consists of contractual and tortuous liability. However
Muslim scholars seem to accede that the contract is the dominant source that generates
obligations. This is because the nature of the contract, be it a binding contract (‘agd
lZzim) or non-binding contract (‘agd ghayr 14zim)}? creates an obligation to the
contracting parties. Thus, a promisor is under a legal duty to perform his contractual
obligation. An obligation can be performed voluntarily or by force. Enforced
performance is secured either specifically, if possible, or in lieu, that is by way of
damages. Accordingly, performance of an obligation (whether voluntary or by force)

is basically the direct effect of such an obligation.?

SCOPE OF THE RESEARCH

The study discusses and analyses the specific ways and means to cease or terminate
the responsibility of the parties resulting from obligations. Since the area of obligation
is very much related to the law of contract, the study will also deal with the matter and
will critically analyse the principles of contract in relation to the law of obligations.
However, the main area of the study will be on the means and procedures of
termination of obligation (suqit al-mgjabar). Thus, the traditional view of Muslim

jurists will be considered and analysed to see its applicability and compatibility to

2 4qd lazim or binding contract is a contract which cannot be revoked unless by the agreement of
both contracting parties such as the contract of sale (bay) and lease (ijarah). 4qd ghayr 1Zzim or non-
binding contract, on the other hand, is a contract which can be revoked by either party at any time even
without the consent/permission of the other party. This type of contract includes partnership (shirkah),
agency (wakalah), bequest (wasiyyah), deposit (wadiah), etc. However, there could be situations where
a contract is binding on one party only, such as the contract of mortgage (rahn) where the mortgagor
can revoke the contract even without the mortgagee’s consent, but the mortgagee cannot do so unless
with prior consent of the mortgagor. Zaydan, ‘Abd al-Karim Zaydan, al-Madkhal li Dirasah al-Shariah
al-Islamiyyah, Mu’ assasah al-Risalah, Beirt, 11% ed., 1989, p. 307.

® ‘Abd al-Nasir Tawfiq al-Attar, Nazariyyah al-lltizam f7 al-Shari'ah al-Islamiyyah wa al-
Tashri‘dt al-Arabiyyah, n.p., n.d., pp. 8-9 & 19-22,



