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The believers, men and women, are protectors one of another: They enjoin what is just, and
forbid what is evil: They observe regular prayers, practice regular charity, and obey Allah and
His Messenger. On them will Allah pour His mercy: for Allah is exalted in power, wise.

Surah at-Tawbah: 71



ABSTRACT

This study deals with the concept of suckling and its significance pertaining to foster
relationship under the Islamic law on the premises that there is no clear rules and
regulation regarding suckling in Malaysia. Analysis focuses on the concept of
suckling in Islamic law and its significant in creating legal relationship in foster care.
The practice of suckling of non-biologically related child and its effect have also been
examined as to present a clear picture of this practice and its significance in foster
care. The study further investigates on several related provision in suckling under the
law in Malaysia. For the purpose of comparison, the laws regulating on suckling in
several Muslim countries have also been highlighted. As suckling is closely related
with children protection, this study analyzed the concept of foster care under Islamic
law and its distinction with adoption. To provide a sample of application of foster care
in Islamic law, the study further highlights and analyses several provision on foster
care under the law governing Muslim in Malaysia as well as some Muslim countries
like Syria, Morocco and Algeria. This study reveals that the absence of the law
pertaining to suckling has resulted to the inadequacy of the law. Therefore, this study
suggests a proper law regulating suckling should be introduced to improve the current
trends and system of child care and protection. As suckling involves people in many
ways, this study recommends for each and every parties involved to play a vital role in
order to ensure that every child, regardless their status, may enjoy their right to be
suckled, whether in the family environment or in foster care.
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CHAPTER ONE

INTRODUCTION

BACKGROUND OF THE STUDY

Suckling refers to “an act of breastfeeding an infant or young child with breast milk
directly from female human breast (lactation)”.® Breastfeeding, as it generally
acknowledged as a means of infant feeding, contributes an important and effective
role in saving millions of children’s lives. United Nation Children’s Fund (UNICEF)
estimated that, 1.5 million lives would be saved each year if every baby is exclusively
breastfed from birth up to six month.? For this reason, World Health Organization
(WHO) had declared that 1%-7™ August each year will be celebrated as World
Breastfeeding Week with the object to protect, promote and encourage infant
breastfeeding especially in the first six months of their life.?

Traditionally, Malay Muslim women breastfeed their infants for an extended
period of time and as a matter of course. However, when the condensed and
dehydrated milk was introduced during the late nineteenth century, and later on the
marketing of commercial manufactured baby food and formulated milk, it led to some
variation of breastfeeding practice.” It has been reported in Malaysia Third National
Health and Morbidity Survey 2006 (NHMS 111), there is only 63.7% of prevalence of

infant who initiated breastfeeding within one hour of birth whilst the prevalence of

! “Breastfeeding”, Wikipedia, <http://www.wikipedia.org/breastfeeding> 8 July, 2010.

2 UNICEF, Breastfeeding: Foundation for a Healthy Future, (New York: UNICEF, 1999), 1.
<http://www.unicef.org> Accessed 31 May 2011; C K Siah, “Breastfeeding Practices Among Mothers
in an Urban Polyclinic”, Medical Journal of Malaysia, vol. 57, no. 2, (June 2002): 188. Retrieved from:
<http://www.e-mjm.org/>

® Shah Reza Johan Nooh, “Penyusuan Badan: Baik untuk Ibu dan Bayi”, Utusan Malaysia, 27" July,
2002. Retrieved from: <http://www.utusan.com.my/>

* Lenore Manderson, “These are Modern Times’: Infant Feeding Practice in Peninsular Malaysia”,
Social Science & Medicine, vol. 18, no. 1, (1984): 47. Retrieved from: <http://www.sciencedirect.com/>



http://www.wikipedia.org/breastfeeding
http://www.unicef.org/
http://www.e-mjm.org/
http://www.utusan.com.my/utusan/info.asp?y=2008&dt=0727&pub=utusan_malaysia&sec=Kesihatan&pg=kn_03.htm&arc=hive
http://www.sciencedirect.com/science?_ob=MImg&_imagekey=B6VBF-466KN9N-KG-1&_cdi=5925&_user=565570&_pii=0277953684903435&_origin=gateway&_coverDate=12%2F31%2F1984&_sk=999819998&view=c&wchp=dGLbVtz-zSkzV&md5=2c462b395e192c7996563faa6853080c&ie=/sdarticle.pdf

children under 12 years old ever breastfed was 94.7%. Nevertheless, the exclusive
breastfeeding prevalence for up to four and six month was 19.3% and 14.5%
respectively.® Although the frequency among children less than 12 years is higher, the
percentage of infant breastfeeding during critical stage which is under the age of six
months is lower.

The above mentioned figures attributes from the society, in particular the
mother’s ignorance on the value of breast milk, the lack of support from family
members, the mother returning to work too soon after delivery, and the lack of support
from healthcare workers as well. The availability of commercial infant foods that are
portrayed to be as good as, if not better than, breast milk, also contributes as another
major reason for this lack of awareness on the benefit of breastfeeding.®

Malaysia had launched the 4™ edition of the Code of Ethics for Marketing of
Infant Foods and Related Products in August 2008 on World Breastfeeding Day, in
order to promote, support and protect the breastfeeding practices in the country.” The
first code was found ineffective when it was first introduced in 1979.%

The code sets very clear guidelines on ethical practices which might dilute the
mother’s ability to breastfeed, in order to control competitive promotion and

advertising for commercial infant products.® The main focus is that “the manufacturers

®> Kok Leong Tan, “Factors Associated with Exclusive Breastfeeding among Infants under Six Months
of Age in Peninsular Malaysia”, International Breastfeeding Journal, vol. 6, no. 2, (2011): 1. Retrieved
from: <http://www.internationalbreastfeedingjournal.com/>

® «“Breastfeeding Rate Low among Malaysian Mothers”, The Star, 26 December, 2008.
<http://thestar.com.my> (Accessed 27 April, 2011).

" Koe Swee-Lee, “Breastfeeding”, International E-Journal of Science, Medicine & Education, vol. 3,
no. 2 (2009): 1. Retrieved from: <http://www.imu.edu.my/>

& Op.cit.

° Op.cit



http://www.internationalbreastfeedingjournal.com/
http://thestar.com.my/
http://www.imu.edu.my/

and distributors should not market, promote or advertise the product in such way as to
challenge or undermine the supremacy of breast milk”.%°

Another effort by the Ministry of Health is in introducing National
Breastfeeding Policy in 1993, which followed by the Baby Friendly Hospital initiative
introduced by the UNICEF and the WHO in 1991.* As a result, all public hospitals in
Malaysia had been awarded with this status and have been internationally recognized
by UNICEF and WHO. Furthermore, up until 2010, there are six private hospitals,
two university hospitals and two army hospitals have been awarded the Baby Friendly
Hospitals status.®> All these effort is to ensure that every newborn gets their right to
breastfeeding even for a very short period.

There has been also a new trend of breastfeeding practices lately, when a child
has been adopted by childless parents. This child, which usually comes from
unwanted babies (as most cases the baby was born out of wedlock), was given to
particular parents who want to have a baby but cannot produce on their own.
Subsequently, they took this child and protect him/her as one of their own. However,
as the parent is fully aware that there will be a problem on the ‘awrah* status when

the child reached the age of puberty, they took a step forward by breastfeeding the

Tee E Siong, “Revised Code of Ethics to Ensure Appropriate Marketing of Infant Formula and
Related Product Launched”, The Star, 26 December, 2008. <http://thestar.com.my> (Accessed 27 April,
2011).

11 Jeswan Kaur, “Advocates Pursue Breastfeeding Protection for Malaysian’s Women”, UNICEF,
<http://www.unicef.org/> (accessed 27" April, 2011).

12 “Breastfeeding is Vital”, The Star, 11 May, 2006. <http:/thestar.com.my> (Accessed 27 April, 2011).
B “List of Baby Friendly Hospitals in Malaysia”. Published on 26" May, 2010.
<http://www.babynme.com.my/> (Accessed 31 May, 2011.)

Y In 1slamic law, it refers to parts of human body that is prohibited to reveal/unveil in front of (anyone)
who is prohibited to look at it. See: Musa‘id ibn Qasim al-Falih, Ahkam al-‘Awrah wa al-Nazar bi Dalil
al-Nas wa al-Nazar, (Riyadh: Maktabah al-Ma“arif, 1993), 17; Wahbah al-Zuhayli, al-Figh al-Islami
wa Adillatuh, (Dimashq: Dar-al-Fikr, 1985), vol. 1, 579. See detail of the discussion in chapter 5, pp.
116-118.
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infant. Nevertheless, not only they did overcome the ‘awrah problem, they also
blessed the infant with the benefit of natural breastfeeding.*

In Islam, breastfeeding is a religious duty*® upon the mother'’ to suckle her
own infant, whether she is solely responsible towards the infant’s suckling, or isn’t; or
Whether she is married to the infant’s father or a divorcee, and has completed her
‘iddah.’® If the mother refused, Islam provides solution for the father by hiring another
woman (wet nurse) to suckle the infant so as to protect the infant from any damage
and harm, as well as the benefits that the infant gain from human breast milk.*

Having said that, there are two issues arise from this discussion. Firstly, on the
prevalence of natural breastfeeding upon an infant from their biological mother — as
the rate is low among the Malaysians (only 14.5%) — and the second would be on the
breastfeeding issue of an abandoned child as not all the abandoned children will be
blessed with an adopted parent.

Basically, the role of the extended family network is very strong in Islam,
therefore it is hardly to find a child to be completely orphaned or abandoned unless

there would be a family member who will take care for him or her. Furthermore, as it

1> See: Nor Afzan Mohamad Yusof, “Kumpulan Sokongan Ibu Menyusu” and “Syukur dapat susukan
Alif”’, Berita Harian, 6" October, 2009: 17-18. Retrieved from: <http://susuibu.com>; “Hasilkan susu
demi anak angkat”. Berita Harian, 22" November, 2009. Retrieved from: <http:/berita-harian-
online.com.my/>; ‘“Nasihat untuk Ibu Angkat”, Utusan Malaysia, 1% August, 1998. Retrieved from:
<http://www.utusan.com.my> (Accessed 8 April, 2011).

'® Religious duty or diyanah in Arabic term refers to the act of worship towards Allah the Almighty,
altogether with faith. It is what between human (as a slave) and God. To differentiate between legal
duty and religious duty, the former related on matters of visible evidence that relates to human action
and behavior, whereas the latter in the real evidence that has been done by the proprietor but due to the
absent of evidence, the action will be held accountable in front of Allah the Almighty. See: Muhammad
Rawwas Qalaji & Hamid Sadiq Qunaybi, Mu jam Lughah al-Fugaha’, (n.p.: Dar al-Nafais, 1988), vol.
1, 211.

7 <Imad-ad-Din, Abi al-Fida, Isma‘il Ibn Kathir al-Qurashi, Tafsir al-Qur ‘an al-‘Azim, edn. 2000), vol.
1, 284; Muhammad Amin ibn ‘Umar Ibn ‘Abidin, Rad al-Muktar “ala al-Dur al-Mukhtar, (Bayrat: Dar
al-Fikr, 1992), vol. 5, 347; Ahmad Farraj Husayn, Akkam al-Usrah fil-Islam, (Bayrat: Dar al-Jami‘ah
al-Jadidah, 1991), vol. 2, 219; Muhammad Samarah, Akkam wa Athar al-Zawjiyyah, (al-Quds:
Jam‘iyyah ‘Ummal al-Matabi‘ al-Ta‘awuniyah, 1987), vol. 1, 364.

18 Jamal J. Nasir, the Islamic Law of Personal Status, 3 Edition, Kluwer Law International, 2001, at
156.

% Muhammad ibn Yasuf, Aba Hayyan al-Andalusi, Tafsir al-Baar al-Muhit, (Bayrit: Dar al-Kutub al-
‘Ilmiyyah, 1993), vol. 8, 281.
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is generally practiced that the infant will be suckled by their biological mother for a
certain period of time, those parentless children will be left to government agencies or
any non-government organizations or even individuals to look after them whereas
these individuals will handle the feeding of the child.

However, with the passing of time as Muslim community nowadays is facing
with many issues and problems, in particular the cases of abandoned child that has
come to an alert nowadays, the basic role of extended family is hardly to be practiced.
These children, both with known and unknown parentage, are merely a child that
needs protection and security. As they are in need of familial touch, it has been
suggested that foster care might be one of the best instruments in resolving the
problem. Therefore, the necessity to regulate a new law pertaining suckling, with the
children having parents and parentless alike, and since there is no action has been
taken to promote suckling as a mode of foster relation, the necessity to perform

research on the subject is inevitable in order to improve child protection system.

SUMMARY OF THE PROPOSED DISSERTATION

This research deals with suckling of children as a means of fosterage under Islamic
law as well as the law in Malaysia. The focus will be on the rules and regulation
pertaining to suckling in Islamic law and the law in Malaysia. The research will
further examine on suckling as a means of protection to a child who is a subject of
foster care or adoption. For that purpose, analysis will be done on the concept of
suckling in Islamic law which includes definition of suckling (radd‘ah), Islamic
perspective on suckling a child who is not biologically related, and definition and

concept of foster care under Islamic law.



As regards to the law in Malaysia, examination will involve on the provision
of the law governing suckling. For the purpose of comparison, the law of suckling in
Muslim countries will also be analyzed. This is to provide a basis and sample of good
practices in general and whenever it deals with children who are subject to adoption or
foster care. Finally, the research will provide suggestions and recommendations

relating to suckling in improving children protection law in Malaysia.

STATEMENT OF PROBLEM
This study is undertaken based on the premise that there is no clear rules and
provision regulating suckling in Malaysia. This has resulted to inadequacy of the law

which requires reform and amendment.

OBJECTIVES OF THE STUDY
The objectives of the research are:
a) To examine the concept of suckling and its significance under Islamic law.
b) To examine the original concept of foster care under Islamic law.
c) To examine the law on suckling in some Muslim countries as a sample on the
improvement of the law pertaining to suckling.
d) To provide certain suggestions and recommendations for the improvement of

the law relating to suckling in Malaysia.

HYPOTHESIS
The research has been undertaken based on the hypotheses that:
a. The law relating to suckling in Malaysia is inadequate and requires reforms

and amendment.



b. Suckling is one of the means to protect children in fosterage relationship.

LITERATURE REVIEW

There are many literature deal with suckling in Islamic law. Basically, the literatures
consist of published works in the form of books and articles. This is based on the
books written by the Muslim scholars from the four major schools of law as well as
contemporary Muslim scholars.

Al-Mawardi, (d. 450H) % writes one specific chapter pertaining to suckling,
discusses all the rules, concepts and principles of suckling in his famous book Al-
Hawi al-Kabir. Al-Zaybari (1996) while explaining on the suckling chapter from this
book points out in the preamble of his book that the infants suckled by the mother will
be more healthy than the one who do not suckle. The infants inherit their physical
appearance from the parents and at the same time will inherit some of the character
from the woman who breastfeed them. This shows the importance of suckling the
infants from the very first day they were born.?*

‘Ala-ad-Din al-Kasani (d. 587H) discussed about the prohibited person to
marry and its ground of prohibition is suckling. He also highlights that the proof to
ensure the degree of prohibition is through confession and evidence. He emphasized
on the ground of prohibited marriage when he mentioned of Abt Hanifah’s (d. 150H)
opinion on the duration of suckling which is 30 month, and not only two years as the
majority of the jurists says. The reason for this additional 6 months — according to him
— is the nursling needs this period of time to make gradual progress from breast milk
to ordinary meals. During this stage, if the nursling actually needs to wean from

breastfeeding, it is not called suckling anymore since no suckling after weaning.

2 Al-Mawardi, ‘Ali b. Muhammad ibn Habib, Kitab al-Rada‘ (Bayrit: Dar Ibn Hazm, 1996), 5.
2L <Amir Sa‘id Al-Zaybari, Kitab al-Rada“’, (Bayrat: Dar lbn Hazm, 1996), 5.



However, this is not definitive as the majority opinion is only for two years of
suckling and not thirty month.?

Abi al-Hasan ‘Ali al-Rojaji (d. n.d) discussed that the responsibility to provide
for suckling is basically on the mother. However, in certain situations, for example,
where the father wishes to hire a wet nurse to nurse the newborn and he is capable by
financial means, then the mother is no longer responsible to do so. Nevertheless, she
still has the right to suckle the baby. The same phenomenon is applicable to a divorced
mother. If the father asks her to suckle the infant, she may ask some payment for the
service. If the father cannot afford the payment and there is another woman who is
willing to suckle the newborn with less payment than the mother, the obligation of
suckling might be ceased from the mother. But still, the best person ever to suckle the
infant is their biological mother.?®

The basic elements for suckling have been discussed by al-Nawawi (d. 676H)
in which these elements consist of wet nurse, breast milk and place the milk goes to
(the infant’s stomach). He discusses further on the nursling stomach in the way the
milk reaches into it through the ordinary way (mouth). If the milk reaches the infant’s
stomach through injection, or drip through the urethra and reaches the bladder, or
through the wound in the infant’s belly and the milk is poured into it, it is not
considered as suckling. However, if the milk is poured through the nose and reaches
the brain, it is also considered as suckling since it is a kind of feeding when the liquid
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reached the brain which contains jawf™ (C2s>) like the stomach. It is not necessary

22 <Ala-ad-Din al-Kasani, Badai* al-Sangi- f Tartib al-Shardi‘, (Al-Qahirah: Dar al-Hadith, edn. 2004),
vol. 5, 67-99.

2 Abi al-Hasan “Ali ibn Sa‘id al-Rojaji, Manghij al-Taksil wa Natdij Lasaif al-Ta'wil f7 Shark al-
Mudawwanah wa Halli Mushkilatiha, (Bayrat: Dar Ibn Hazm, edn. 2007), vol. 4, 75-93.

2 Jawf defines as being hollow or wide and hollow within, or being empty, vacant or void. By reaching
the jawf, it means by reaching the interior of the body or head, or any vital part, as the belly or the brain.



that the feeding comes through the higher vent (mouth) because reaching the jawf
would be sufficed.?

In view of the fact that the effect of suckling is the prohibition of marriage to
milk Kkinship, Khatib al-Sharbini (d. 977H) added what has been mentioned by al-
Nawawi on the method on confirmation of suckling and its ruling on testimonial
proceeding. The allegation can be done through confession and proof and this can be
approved if it fulfilled the Shari‘ah evidence procedures which require two upright
men or a husband and wife, or — for this case — four women since the process of
breastfeeding can only be accessed by female companion. The discussion also deal
with the evidence from the wife’s mother and sister in which their evidence is reliable
or else. Thus, the allegation towards milk kinships through suckling has a very strict
procedure in order to ensure that the plaintiff and the respondent are really related.?®

The purity of the milk had also been discussed by the Muslim scholar. lbn
Qudamah (d. 620H) views that if the milk is mixed by other liquid, the milk is still
considered as pure since the essence of the milk has gone through the jawf and
reached the stomach. He also raised the issue of whether the dead body’s milk is
considered as milk like a living person. He argues the similarity for both milk of a
living mother and a dead mother since the milk can protrudes bone and help to grow
flesh. Thus, the degree of prohibitive marriage through suckling by a living person

affects the suckling from dead body milk.?

For the purpose of this topic, jawf means the interior of the infant’s body. See: Edward William Lane,
An Arabic-English Lexicon, (Bayrat: Librairie Du Liban, 1968), vol. 2, 488.

% Al-Nawawi, Yahya ibn Sharf, Rawdah al-Tdlibin, (al-‘Ulya: Dar ‘Alam al-Kutub, edn. 2003), vol. 6,
418-448.

% Al-Sharbini, Muhammad ibn Ahmad, al-Khatib, Mughni al-Muktdj, (Dar al-Ma‘rifah: Bayrit, 1997),
vol. 3, 543-557.

2" Ibn Qudamah, ‘Abdullah ibn Ahmad ibn Muhammad, al-Mughni, (Riyad: Dar ‘Alam al-Kutub,
1997), vol. 11, 309-346.



