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PREFACE

The has:c principle of law 13 that ne act 18 ceriminal
unless there 12 mens rea 1. e. committad with a guilty
intention. Hut to curb certain recurring crimes and to
aateguard the public welfare, the law makers have enacted
gome lawg which have made many acts criminal even 1§
committed without mensg rea or guilty i1ntention. Such
offences are called striet liability offences in English

and Malaysian laws.

The bulk of these offences are the creation of statutes,
The law relating to strict liability can be found in

English and Malaysian statutory laws.

The indication of strict liability offances also can be
found in Isalmic ecriminal law. In fact, the strict

liability offences in Islamic law are much more wider

than those of English and Malaysian laws. For instance,
wnder Malayelian and English law, murder committed by
mistake of fact i a complete defence. But it is not so
under Igslamic law. A parson who commits murder by mistake
is excused from criminal liability. But he is not excused

from civil liability. That is to say that he will not be

subjected to Qisas punishment., But he must pay the

compenaation to the heirs of the victim.
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It 18 bacause Isglam Attaches the greatest importance to
nhe sanctity of human life. Islam declares life and
property ag sacred. So by any pretext life of an
individual can not be taken away without punishment.
Miastake of fact in Islamic law .8 not an absolute excuse
from the liability. The person who has done the act even
by mistake 13 still strietly liable to compensate the

vietim's family. Thus liability in this sense 18 strict,

Anather example of gtrict liability under Islamic law may
ba that though a culprit by producing false evidencse may
gat rid of punishment in this world he will still be

aceountable 1o the next world for his wrong deeds. But uf

the violation of law 18 related to the person himself he
may be excused by repenting to Allah. However, He will
not be excused 1f the case 18 related to the right of the

Daople.

Due to the scarcity of materials on Islamic part, 1 found
it very difficult to compare the concept of strict
liability with Ielamic law. Thersfore, I tried to provide
the general principles from the Holy Qur'an and sunnah in

support as solutions.
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This study 18 undertaken with the purpose of offering
Shayiah as alternative to the problems manifested by
strict liability. It 18 my firm conviction that Islamic
law 18 capable of solving the problems of strict
Yiability. Apart from Hudud and Qisas which are severe in
nature, Islamic law has provided Ta'zir or discretionary
puntshment fourteen hundred vyvears ago to effectively
roeduce the rate of petty c¢rimes and the crimes which do
not fall under Hudud or (Qlsas to maintain order, peace
and tranguillity in the society. If lIslamic law were

tmplamented, the problems of strict liability would never

arigse to combat offences against public welfare. Strict

lrability 18 1ncluded 1n Islamic law.

This dissertation has eight small and long chapters.
Chapter one, two and three deals with the concapt,
meaning, nature, significance, reagons, brief history of
atrict liability and strict liability under Malavysian

Panal Code.

Chapter four deals with the concept of punighment in
Islamic ¢riminal law and ita approach to striect liability

offoences.
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Chapter five deals with the comparative study of cases
related to strict liability offences and position of

[slamic law in this regard.

Chapter six deals with the comparative study of murder
committad by mistake., Here | tried to make a point that
under English, Indian and Malaysian law murder committed
by mistake 18 a complete defence. But under Islamic law
1 18 not a complete defence. A murderer must pay blood-
money Lo the vicetim's family for his wrong-doing. In thig

way LU 18 an strict liability offence under Islamic law.

Chapter saeven deals with the defences to strict liability
offences. Although [ attempted to discuss defences to
satrict liability, in final analysis there 18 no defance
0 modern statutory law of strict liability. This chapter
also deals with the defences to criminal liability under

islamic law,

Chapter eight deals with the criticism, proposals and

solution to the problems of gtrict liability.

I would like to express my heartfelt thanks and gratitude
to my learned supervisor professor Doctor Muhammad Ata
al-8id for his sincere help, valuable suggestions,

ancouragemaent and scholarly advice given to me throughout
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the various stages of writing this diggertation. A gtudy
ot this nature would not have bean possible without his
gurdance and assistance. May Allah reward him accordingly

for hig able supervision and assistance.

I would also like to thank Associate Professor Qaisar
Hayat for his kind help, valuable advice and suggestions

to improve the conventaional part of thig study.

I wish to record my deep appreciration and gratitude to my
beloved teacher Mr. Mujibul Hogque, the Headmaster of
Navun Paltan Line High School, Azimpur, Dhaka, Bangladesh
who L8 a  continuous source of imspiration and
encouragement sincea my schooldays., His scholarly virtues
and invaluable advice g¢given from time to time have
averlasting impact on my person. Indeed, he has imbedded
in me his scholarly advice to be steadfast and face all
gsorts of challenges in the pursuit of more advanca

learnings.

I am indebted to the authority of International lslamic
University, Malaysia for giving me an opportunity and
providing me with much needed financial assistance Lo
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programmea .
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CHAPTER 1

THE CONCEPT OF STRICT LIABILITY

A Introdhct ion

The general principle of law is that no act is ecriminal
unless there exists mens rea i.e. committed with a guilty
mind. In other words, in order to constitute a crime
there must be two elements such as:

1. Actus rea (act done) and

2. Hans rea (guilty mind).

Mong rea is the absence of an honest and reasonable
balief in the existance of circumstances which if true,
would make the act or omission for which the accused is
indicted innocent, i.e. not amounting to the offence

charged .

In order to lessen the inconvenience and harm to the
people and for the welfare of the society at large, the
law maker or parliament hag made many acts criminal even

1f co

mmitted without mens rea. It called in legal term
as strict liability. 8trict liability is an exception to
the general rule. Crimes which may be committed by an

accused who acts without intention, recklessness or

5 R.V. Tolson (1889) 23. Q. B.D. 168, 181.



negligence are referred to as crimes of strict liability.

Liability 18 strict because the prosecution is relieved
of the necessity of proving mens rea. Howaver, the
prosecution 1s not exempted from proving the actus reus
1.¢, the guilty act. dtrict liability offences are
almost entirely the creation of statute. Iin fact

gtatutes saild to create eorimes

of strict liability are

ually ambiguous, and the justifications for imposing
strict liability are thus to be found in principles of
interpretation based on considerations of public policy.
Strict liability is most often imposed in respect of
commponly recurring and less serious offences such as
lllegal sales of liquor, sales of impure or adulterated
food or drugs, violation of traffic regulations,
violation of regulations designed to protect public

health or safety etc,

The continuing increase in the number of crimes def ined
without referance to any mens rea represents a disturbing
phenomenon. The existence of crimes of strict liability
constitutes an important and wide ranging exception to
the general principle that an accused ought not to be

convicted of an offence where hig conduct did not involve

an element of moral culpability.
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Criteria of the exclusion of mens rea:

Whether an offence should be regarded as strict or not

has been laid down by Wright .J.

RUTZEN,*

There is a presumption that mens rea or evil intention or
knowledge of the wrongfulness of the act is an essential
ingradient in every offence; but that presumption is
liable to be displaced either by the words of the statute
creating the offence or by the subject matter with which

it deals and both must be conpidared,

B. Meaning Qf Strict Liability:

An offence of gstrict liability is one where an element of
mens rea ism dispensed with. 8Such crimes represent an
exception to the general rule whereby proof of blame is
normally a prerequisite to the imposition of criminal
liability. With c¢rimes of strict liability an
accused can be convicted even though he had no mens rea

and wag not blameworthy in any other way.

1(1895)1 Q.B918
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An offence is said to be one of strict liability 1f mens
rea (gullty mind) is not necessary for a conviction, or
alternatively 1f liability may be established on proof of
the actus reus alone.’ mens rea we ghall understand as
foresight of consequences and knowledge of surrounding
circumstances .’ Absolute liability and absolute
prohibition are often used to convey the same meaning as
strict liability, though the two former expressions
suggest disregard for more than just mens rea and should
therefore be taken as capable of a wider meaning than the
later .’

Osborn's Concise Law Dictionary defines strict liability
as liability without fault i.e. where a man acts at his
peril and 18 reasponsible for accidental harm,
independently of the existence of either wrongly intent

or n%glig&naﬁ.g

Whereas, Williams says that an offence
18 one of strict liability if mens rea {(guilty mind) is
not necessary for a conviction, or alternatively if

liability may be established on proof of the actus reus

; Glanville Williamse, Criminal Law: The general part (Z2nd

ad, 1961). p.21%,.
‘ William op. ecit, 31, 34.
&

1984) p. 72.

Cross & Jones, Introduction to Criminal Law (10th ed.

b Osborn's Concise Law Dictionary (7th ed, 1983, by Roger

Bird) p. 212,




alone.

.

Nature of 8trict Liability:

in legal language an offence of absolute or strict

liability meansg one in which some element does not

regquire proof of fault. Most offences are now
defined by statute. It is a cquestion of
construction whethaer the offence requires a mental
element and, if so, what that mental element is.
Often the deafinition uses a word or a phrase -
"Knowingly', "With intent to', ‘recklessly',
"Wilfully', “dishonestly', and so on ~ which gives
guidance to the court. Often the definition uses a

varb or noun which imports a mental element of some

kind “permits', “appropriates', ‘possesses', are
axamples - 80 that there cannot be an actus reus
without that mental element.

It does not follow that, where no word or phrase
importing amental element i3 used, the court will
find that mens rea 18 not required, On the
contrary the courts have frequently asmserted that
there is a presumption in favour of mens rea which
must be rebutted by the prosecution; but the
application of this presumption has been far from

congistent.,

Williams, op.cit. p. 215,

A R kA T e T e g e T LT Y e Tl ox
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There are many offences known as offences of strict
liability or absolute prohibition where it is
commonly sald that "no mens rea’' need be proved.
An unsophisticated lawgiver tends to word offences
in absolute terms, but this does not necessarily
mean that he wishes them to be construed
absolutely. There is no fixed rule of
interpretation in respect of edicts absolute in
thelr terms. Generally the courts read them
straight, so that people who are without fault are
convicted., Liability imposed without fault can be
RUTICAL SQCIBTY QF

GREAT BRITAIN V., STOREKWAIN (198%) 3 ALL ER 4, DC,
The medicines Act 1968, § 58(2) provides that no

found in the case of PHARMAC

person shall sell by retail sgpecified medicinal
products except in accordance with a prescription
given by an appropriate medical practitioner. The
defendant supplied specified drugs prescriptions
purporting to be signed by Dr. IRANI.

The prescriptions were forged. There was no
finding that the defendants acted dishonestly,
improperly or even negligently. 8o far as
appeared, the forgery was sufficient to deceive the
sellers without any shortcoming on their part. Yt
the Divisional Court directed the magistrate to

conviet,

LALLM, T L L ey
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Lord Edmund Davies in WHITR-HOQUSRE V. LEMON (1979) 1
ALLER 898 at page 920 cited the statement in 8Smith

& Hogan (5th edition), P. 920 that “an offence is
regarded - and properly regarded - as one of strict
liability of no mens rea need be proved as to a
single elemsant in the actus reus'. The single
element 1s, however, usually one of crucial
importance so the effect is that a person with no

moral culpability may be convicted.

The creation of absolute offences is not new. Lord
Heid says:

"Our first duty is to consider the words of
tha Act: 1f they show a clear intention to
create an absolute offence that is an end of
the matter" ......

There may be cases 1n which ag Channel J. said PRARKS,

GUNSTOK & TRE LTD V. WARD (1902): ~.....

The Legislature has thought it so important to prevent

the particular act from belng committed that it
absolutely forbids it to be done; and if it is done the
offender is liable to a penalty whether he had any mens

rea or not, and whether or not he intended to commit a

breach of the law. Thus in diverse situations and
circumstances and for any one of a variety of reasons
parliament may see fit to create offences and make p@ppl@
regponsiblae before criminal courts although there is an

absence of mens rea.'
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Lord pearce has given us some of the requisites to
look for in offences of gtrict liability. He said:

"But the nature of the crime, the punishment ,
the absence of social obloquy, the particular
mischief and the field of activity in which it
occurs, and the wording of the particular
section and its context, may show that
parliament intended that the act should be

prevented by punishment regardless of intend
or knowledge, "

It was observed by the decision of SWEET V., PARSLREY

(1870) as the rationale that mental element of mens

rea can be excluded by statute has seen its last
days and that the case has finally laid down the
rule which now is settled law that a presumption of
meng rea must always be implied even in cases where
the legislature merely makes the commission of the

prohibited act an offence. But this apparently

does not seen to be true even after the case. In
the case of ALPHACELL LTD V. WOODWARD, ! the courts
seem to have quite firmly and categorically viewed
SWEET V., PARSLE

proposition of law and that courts are still free

£@W1 as merely laying a general

to determine whether a given statute is intended to

oust the requirement of mens rea or not.

Y11972) AC 824,
'(1969) 1 A1l ER 347, (1970) AC 839,




