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ABSTRACT
This thesis anticipates to o assess the paramount importance of having a codified Islamic
law of successton i Malavsia The ambiguity  of the junsdiction of the Syariah Court
with regard to the probate and adimimistration of Mushim estate will be discussed in order
loascertan which court s actually competent o settle disputes Despite the fact that
matters of Islamic law are conferred to the state legislature by the Federal Constitution,
and the distribution of Mushm estate s presumed to be within the power of the Syanah
Court, current practices show that probate  and admimistration of Mushm estate are, to

some extent, reviewed and heard by the High Court

The work will also discuss the 1ssue of the offspring of an irregular marnage and a
svubhah sexual intercourse. The purpose 1s Lo ascertain whether they are entitled to the
mheritance of their father's (as claimed to be) estate, as the status and determination of
paternity 1s extremely important and become the basts of inheritance. The work will also
highlight  the  position and the succession of orphaned grandehildren (whose parent
predeceased therr grandparent)  The question 1s whether they are entitled to the estate of
the deceased grandparent or not since they are excluded by the surviving sons and
daughters of the pracpositus under the principle of al-hash. As it 1s known, the rule of
obligatory bequest and the system of succession by right have been apphied respectively
in the Middle Fast and Pakistan These shall be discussed in order to determine their
rights and to provide any constructive suggestions should the said rule be applied in

Malaysia
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Chapter One

Introduction

1.1 Statement of Problem

There are a few number of Muslims who are learned in the field of Islamic law of
succession or furd ¢ these days. Despite being an important branch of discipline within
the ambit of Mushim personal law, 1gnorance seems to prevail. This is probably a
signification of what the Prophet s.aw. once said, in that this knowledge would be the

earliest one that should be taken by Allah s.w.t. from the heart o a Mushm.

[n Malaysia, the administration of the Islamic law of succession is still largely confusing,
[iven though article 121 (1A) of the Federal Constitution provides that civil court cannot
interfere with {slamic matters since they fall under the jurisdiction of the Shariah Count,
the High Court sull hear the cascs with respect to the probate and administration of the
Muslim estates. This situation manifests itself even though it 1s clearly provided in the
states' enactments that the division and inheritance of testate or intestate are within the

power of the Syariah Court.



Taking thig into consideration, 1t 1s hoped that this research will be an eye opener to the
Mushm society regarding the importance of having codified laws governing the Muslim
cstates 1n Malaysia like the Islamic Family Laws Enactment of every states which we
already have.' This research will focus on certain issues in the Islamic Law of Succession
and morc importantly, the role played by the Malaysian Syaniah Court in administering

and realizing the law

In short, the 1ssues which shall be discussed are:
I} The position of the offspring of spubhah sexual intercourse and irregular
marriage
2) The position of the children whose father/mother predeceased their
grandparent,
3) The admuustration and application of the Islamic law of succession in the

Malaysian Court and the role played by the Syariah Courts.

1.2 Hypothesis

This research focuses on the three topics namely the position of the offspring of the
irregular marniage and sywubhah sexual intercourse, the position of the grandchildren

whose parent predeceased their grandparent and the administration and application of the

' There are efforts made by the relevant authorities to codify rules governing succession of Muslim
estates like the one drafled by Jabatan Kemajuan Islam Malaysia (JAKIM)

bJ



Islamic law of succession in the Svartah Court in Malaysia. The discussion then will
come o the conclusion that 1s the importance of having codified laws 10 govern the
Muslim deceased estates in Malaysia. The object of pursuing this research is to examine
and highhight to what extent the Islamic law of succession applies in Malaysia and

whether the Syariah Court has an absolute power o hear such cases.

1.3  Scope of Study

This research 1s confined to the three major 1ssues central to the theme. In discussing the
[irst two, analyscs made by some of the prominent Muslim jurists in their writings will be
examined. And along this line, the corresponding statutory provisions will also be
dchiberated over. This 1s crucial in order to have a thorough comprehension of the court's

attitude concerning the application of the Islamic law of succession.

The third issue, regarding the administration of lslamic law of succession by the
Malaystan Syartah Court, which 1s the most important one, will be accorded special
focus. In this context, the present role played by the Syariah Court and article 121 (1A)
will be critically analyzed. And finally the discussion is concluded with the significance
of having codified Islamic law of succession which is not rigid to the opinions of the

Shafi‘t school of law.



1.4 Methodology

The methodology used 1s doctrinal and non-doctrinal approach based on library research.
This research takes place in the libranes of the International Islamic University, Malaysia
and Umiversity of Malaya The matenials used for this research are mainly textbooks,
articles, statutes as well as case laws. Afier relevant information 1s collected, the

analytical study and the legal reasoning are made.

1.5 l.iterature Review

With regard to the issue of the offspring of an irregular marriage and a syubhah sexual
intercourse, the material is obtained by studying fighi manuals of the medieval period by
the prominent ‘Ulama’ of the four Sunni schools of laws. The books referred to are
Biddvah al-Mujtalhud by Ton Rushd; Hdsyivah Radd al-Mukht dr ‘ald al-Dur al-Mukht dr
by Ibn ‘Abidin; Mughni cal-Mulndy by al-Sharbini and al-Mughni wa al-Svarh al-Kabir
by Imimayn MuwafTiquddin Ibn Quddma and Syamsuddin Ibn Qudama al-Maqdasi. The
information pertaiming to the present issue is unorganized in the fighi literatures.
However, they do not touch on the inclusion of the rules in statute and their application in
the courts. Therefore. to relate the information obtained in the treatises with the present
situation, the state enactments and the laws applied in the Muslim countries are studied to

determine to what extent the rules are observed.



The second 1ssue concerns with the position of the grandchildren whose parent
predeceased their grandparent. The book “a/-Mufpulla ® written by Ibn Hazm provides the
vital information as regard to the basic element ol the obligatory bequest. However, the
discussion 1s hmited to the fukm of making a bequest and 1t does not furnish the concept
of the obligatory bequest and succession by right as applied at the present time,
Theretore, the following arucles of The Problem of Representanion in the Mushim Law of
Inheruance by A B.M. Sultanul Alam Chowdury. Problems for Orphaned Grandehidren
m- Successton: A Studvof  Suggestions by M. Habibur Rahman, and Orphaned
Grandchddren an Istumie Succession Law by Kemal Feruki are really beneficial in
discussing the application of the rule of obligatory bequest and the rule of succession by
rnght as applied in the Middle East and Pakistan respectively. No discussion has been
made on the Malaysian experience. Therefore, these articles could serve as imperative

guidelines for the application of the laws in Malaysia.

The most important topic is the administration and the application of the [slamic law of
succession i the Syariah Court in Malaysia. There are one influential article written by
Ahmad lbrabim, The Admumstration of Muslim Law In Mualaysia, a seminar paper
presented by him, Pembahagian Harta Pusaka and some decided cases, which provide
valuable elaboration for the present topic. However, they do not address the issue of
article 121 (1A) of the Federal Constitution with regard to the possibility of the Syariah
Court 1n determining disputes pertaining to the probate and administration of Muslim

estate. Another distinguished article written by Mohammed Imam is therefore pivotal to



the key issue where the new interpretation with regard to the State List and the Federal
List s furmished. This new interpretation provides the Syanah Court an exclusive
junisdiction in matters pertatning to the probate and administration of’ the Muslim estates

which cannot be interfered by the civil court.



Chapter Two

The position of the offsprings of an irregular marriage and a

syubhah sexual intercourse.

2.1 Introduction.

According to the Islamic law, the patermity or nasab of a child is established and
attnbuted to the father with the existence of a valid marriage between the father and the
mother.' This is based on a fudith where the Prophet (p.b.u.h.) said:
"The boy is for the owner of the bed"

Henee, by attributing the paternity or izasab of the child to the father, it may give rise to
the right of succession by the child to the father and vice versa.’ The child is entitled to
the nght to inherit the property of the father upon the latter's death. A question arises
pertaining to the position of a child conceived by his or her mother from an irregular
marriage (nikdl fasid) and a syubhah sexual intercourse (way® al-syubhah) whether that

particular child 1s legitimate or not. If the paternity or nasab is established and attributed

' Tun *Abidin, fHavyiyah Radd al-Mukhi dr ald al-Dur al-Mukbtdr, Dir al-Fikr, np . 1966, vol 3,
p 349

* Al-Imém Muhammad Ibn *All Ibn Muhammad al-Shawkiini, Nyl al-Awgdr, Dir al-Hadith, al-
Qdhirah, nd., vol 5, pp. 330-331. The ladith reads “al-walad li al-firash "

' One of the causes of inheritance is blood relationghip or nasab See Muhammad lbn Ahmad al-
Sharbini al-Khaiib, Mughni al-Multgj, Syurkah Maktabah wa Majba'ah Musiafd al-Babi al-Falabl wa
Awlidihi, Egypt, 1933, vol 3, p 4.



to the father, it means that the child has the right to inherit the property of the father upon

his death and vice versa, but if no patermity exists, the right does not arise.

2.2  Causes of inheritance.

There are three causes of inhentance as prescribed by the Mus!im jurists namely:*
1) Relationship by marriage
1) Relatuonship by blood or nasab

1) Relationship by wald’

i) Marriage relationship.

Marriage relationship which creates the right of inheritance between the husband and the
wife must be a valid marnage (nikdh salpilt). A void marriage (nikdh b4nl) and an
irregular marriage (nikdh fdsid) do not entitle both spouses the right of inheritance.” This

conveys the 1dea that if there exists a valid marriage between the husband and the wife,

L e T L 2 Pratsibis; - i

' Ibn 'Abidin, Hasyivah Radd al-Mukht@ ‘ald al-Dur al-Mukhtar, p. 538, lbn Rushd al-Hafid,
Biddwih al-Mujialid, Dir al-Fik, Beirut, n.d., vol 2, p. 204 and Imdinayn MuwaiTiyuddin Tbn Qudamé
Wa Syamsuddin Ibn Quddmd al-Maqdisi, al-Mughni wa al-Syarh al-Kablr, Dar al-Kitab al-' Arabl, n.p.,
983, vol. 7, p.3. See also al~-Sharbinl, MughnT al-Muindj, p. 4. According to the Syafi'ls, there are four
causes of inheritance and the fourth one is fslim.

> See Ibn *Abidin, ibid. According to him, it is unanimously agreed by the fugahd™ (ijm4") that
both spouses of void marriage and irregular marriage have no right of inheritance by way of marriage
relationship. See also Muhammad Al#" al-Din al-Haskafl, The Dur al-Mhikhtdr, English Translation by
B.M. Dayal, Law Publishing Company, Lahore, Pakistan, 1913, p 431



