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ABSTRACT 

The recent trend of economic globalisation has resulted in massive emergence of 

profit-oriented international business corporations such as the multinational 

corporations (MNCs). With minimum emphasis on social and human rights elements, 

MNCs‟ business operations are always associated with corporate-related human rights 

violations. This phenomenon has prompted the global communities to call for the 

extension of human rights responsibilities and duties on business entities. Malaysia, as 

a developing economy, is not spared from this phenomenon where various human 

rights violations have taken place in the name of development. Among the problems 

that have contributed to the continued existence of corporate human rights violations 

are the inadequacies in legal regulation of human rights violations by MNCs. 

International law does not create concrete and direct legal obligations on non-state 

actors as they are not subjects of international law. In addition, at the domestic level, 

there is reluctance of governments to apply human rights laws and regulations against 

MNCs due to the economic benefits that MNCs bring to the State. There have also 

been no specific bodies or regulations in Malaysia which cater the issues of human 

rights violations by MNCs. Thus, this study aims to address these problems by 

exploring the use of soft law proposed in the form of business-human rights model as 

a method for enhancing human rights compliance by MNCs operating in Malaysia. 

This research is qualitative in nature and in achieving its objectives, the research has 

obtained information from primary and secondary data. Primary data was obtained 

through semi-structured interviews with a Commissioner at the National Human 

Rights Commission of Malaysia (SUHAKAM) and a senior officer in Sime Darby 

Berhad, a Malaysia-based MNC. Secondary data, on the other hand, was gathered 

through document analyses which involve resources such as textbooks, journals 

articles, internet-based information, case law, court judgments and commentaries to 

the judgments on human rights cases in Malaysia. Secondary data was also obtained 

from binding and non-binding legal instruments such as treaties, guidelines and soft 

law frameworks developed by various international organisations, in particular the 

UN. The UN Guiding Principles on Business and Human Rights and the National 

Action Plan on Business and Human Rights for Malaysia proposed by SUHAKAM 

will be looked upon to provide further insights on the topic being discussed. The 

findings from this study, among others, include (1) soft law can provide alternative 

solution to the insufficient human rights standards to enhance MNCs‟ human rights 

compliance and to help addressing the issues of corporate human rights violations; (2) 

there is a need for policy and legal empowerment in Malaysia to take MNCs 

responsible for their human rights violations, and finally; (3) it is useful and vital for 

MNCs to adopt sustainable and human rights-based business approach as this will 

keep their good brand image and business sustainability. A success in harmonising 

economic growth and protecting human rights principles will harness the great power 

of economic development to align with the great principle of human dignity. 
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 ملخص البحث

القائمة على أساس  في ظهور أعداد كبيرة من الشركات التجارية الدولية وقد أدى الاتجاه الأخير للعولدة الاقتصادية 
الانتهاكات السلبية لحقوق الإنسان التي ترتكبها الشركات الدتعددة الجنسيات  مثل الشركات الدتعددة الجنسيات.  الربح

العالدية لتحقيق حقوق  وخاصةبعد ظهورالدعوات الدتصاعدة من قبل المجتمعات خطيرةفي جميع أنحاء العالم أصبحت 
الإنسان وواجباتو وجعلها بيد الشركات والدنظمات الأىلية الخاصة. ماليزيا ، كالدولة النامية، لم تنج من ىذه الظاىرة 
التي شهدت انتهاكات مختلفة لحقوق الإنسان من قبل تلك الشركات والدنظمات باسم التنمية. وقد أدت قلة النظم 

إلى استمرار  -بالإضافة إلى عدم وجود الوعي بالدسؤوليات وحقوق الإنسان بين قادة الأعمال-لية، القانونية الدولية والمح
 ستكشافأن تحل الدشكلة الدذكورة أعلاه ب وجود انتهاكات الشركات لحقوق الإنسان .وبالتالي تهدف ىذه الدراسة إلى

القانون اللين كوسيلة لتعزيز الامتثال لحقوق الإنسان استخدام النموذج لحقوق الإنسان والأعمال التجارية القائمة على 
ىذه الدراسة استخدمت الأساليب النوعية. ولتحقيق أىداف  .من قبل الشركات الدتعددة الجنسيات العاملة في ماليزيا

الحصول البيانات الأولية و البيانات الثانوية . وقد تم  هما لدراسةاستخدم الباحث مصدرين أساسيين ل ، لقدراسةالد
مع ممثلي سايم داربي بيرىاد ولجنة حقوق الإنسان الداليزية  لأولية من خلال مقابلات شبو منظمعلى البيانات ا

)سوىاكام( .وقد تم الحصول على البيانات الثانوية من خلال تحليل الوثائق التي تنطوي على الدوارد مثل الكتب 
ت ، السوابق القضائية ، الحكم الصادر عن المحكمة، و صك قانوني والدقالات الصحفية و الدعلومات من شبكة الإنترن

ملزم و غير ملزم مثل الدعاىدات والدبادئ التوجيهية و القانون غير الدلزم الذي وضعو مختلف الدنظمات، ولا سيما الأمم 
وحقوق الإنسان وخطة  وسيتم النظر في الدبادئ التوجيهية للأمم الدتحدة بشأن الأعمال التجارية   .( UNالدتحدة )

مزيد من الإيضاحات حول  اليزيا التي اقترحها سوىاكام إلى تقديملأعمال التجارية وحقوق الإنسان لدعمل وطنية بشأن ا
( يمكن قانون غير الدلزم توفير البديل لدعايير حقوق الإنسان  1وتشمل نتائج ىذه الدراسة ، منها ، ) .الدناقشة موضوع

تكفي لتعزيز الامتثال لحقوق الإنسان والدساعدة في معالجة قضايا انتهاكات الشركات لتلك الحقوق؛ وقوانينها التي لا 
( ىناك حاجة ماسة لتعزيز تلك الدباديء القانونية في تطبيقها في ماليزيا  لكي تأخد الشركات الدتعددة الجنسيات  2)

يكون من الدفيد و الضروري للشركات متعددة  ( 3الدسؤولة عن انتهاكات في مجال حقوق الإنسان ، وأخيرا ؛ )
الجنسيات لتبني نهج الأعمال الدستدامة والبشرية القائم على الحقوق لأن ىذا سوف تبقي صورة العلامة التجارية الجيدة 
والأعمال التجارية الناجحة والنجاح في التوفيق بين النمو الاقتصادي وحماية مبادئ حقوق الإنسان سيسخر القوة 

 .كبيرة للتنمية الاقتصادية لتتماشى مع الدبدأ الكبير من الكرامة الإنسانيةال
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ABSTRAK 

Trend terkini dalam globalisasi ekonomi telah menyaksikan kemunculan besar-

besaran entiti perdagangan antarabangsa berasaskan keuntungan seperti syarikat 

multinasional. Keseriusan isu pelanggaran hak asasi manusia oleh entiti korporat di 

seluruh dunia diterjemahkan oleh peningkatan kecenderungan dan desakan 

masyarakat global yang inginkan tanggungjawab khusus diletakkan ke atas entiti 

korporat untuk memastikan prinsip hak asasi dihormati dan dipertahankan ketika 

mereka menjalankan aktiviti perniagaan. Malaysia, sebagai sebuah negara 

membangun, tidak terkecuali dari isu ini di mana terdapat banyak kes pelanggaran hak 

asasi oleh syarikat korporat yang berlaku di atas nama „pembangunan‟. 

Ketidakcukupan undang-undang antarabangsa dan domestik berkaitan tanggungjawab 

hak asasi syarikat korporat serta kurangnya kefahaman di kalangan pentadbiran 

syarikat telah menyebabkan isu pelanggaran hak asasi manusia oleh syarikat korporat 

terus berlaku dan berleluasa. Justeru, kajian ini dijalankan bertujuan untuk 

menyelesaikan permasalahan di atas dengan meneroka penggunaan model hak asasi 

dan perniagaan berasaskan „soft law‟ sebagai metod untuk meningkatkan pematuhan 

prinsip hak asasi manusia oleh syarikat multinasional yang beroperasi di Malaysia. 

Kajian ini menggunakan kaedah kualitatif. Bagi mencapai objektif kajian, penyelidik 

menggunakan dua sumber maklumat sebagai asas kepada kajian iaitu data primer dan 

data sekunder. Data primer diperolehi melalui kaedah temubual separa berstruktur 

dengan wakil-wakil dari Sime Darby Berhad dan Suruhanjaya Hak Asasi Malaysia 

(SUHAKAM). Data sekunder pula telah diperolehi melalui kaedah analisis dokumen 

yang melibatkan sumber-sumber seperti buku teks, artikel jurnal, maklumat dari 

internet, kes perundangan, penghakiman mahkamah, instrument perundangan yang 

mengikat dan tidak mengikat seperti treati, garis panduan dan soft law yang 

dibangunkan oleh pelbagai organisasi terutamanya Pertubuhan Bangsa-bangsa Bersatu 

(PBB). Prinsip Panduan berkaitan Hak Asasi dan Bisnes dan Pelan Tindakan 

Kebangsaan berkaitan Hak Asasi dan Bisnes yang dicadangkan SUHAKAM akan 

diambil pertimbangan untuk menyediakan input penting berkaitan topik kajian. Hasil 

kajian ini, antara lain termasuk, (1) „soft law‟ boleh menyediakan penyelesaian 

alternatif kepada ketidakcukupan undang-undang berkaitan hak asasi dan perniagaan 

untuk meningkatkan tahap pematuhan hak asasi oleh syarikat multinasional seterusnya 

membantu menangani isu-isu pelanggaran hak asasi oleh syarikat korporat; (2) adalah 

suatu keperluan untuk polisi dan undang-undang berkaitan diperkasakan untuk 

memastikan syarikat multinasional bertanggungjawab terhadap pelanggaran hak asasi 

yang dilakukan mereka, dan; (3) untuk kekal relevan dan mapan di mata masyarakat, 

syarikat multinasional harus mengadaptasi pendekatan perniagaan yang memberi 

perhatian terhadap kepentingan hak asasi dan tanggungjawab sosial. Kejayaan dalam 

mengharmonikan tuntutan pembangunan ekonomi dan memelihara prinsip hak asasi 

akan menatijahkan kuasa pembangunan ekonomi yang berpaksikan prinsip dan 

maruah manusiawi. 
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1 

 

CHAPTER ONE 

INTRODUCTION 

 

 

 

 
1.1 BACKGROUND OF THE STUDY 

The rapid economic development that is featuring the current‟s globalisation era has 

resulted in the emergence of international business entities such as the multinational 

corporations (MNCs). The globalisation aura, generated mainly by business activities, 

has incredibly absorbed deep into our daily life, sweeping the globe with its 

unresolved issues of good and bad impacts on unprecedented scale. It looks like that 

in the same way that colonisation was the trend one hundred years ago, globalisation 

is, today. Today‟s global corporations have replaced the colonial powers.
1
 These non-

State actors have taken over the roles traditionally played by States actors such as in 

providing facilities, utilities and infrastructure to the people to help them enjoy their 

highest attainable standard of living.  

Nevertheless, this is not without controversies. Despite the fact that MNCs 

have the ability to promote and generate economic growth and development of the 

country, and thereby enhance enjoyment of human rights, there is also no doubt that 

MNCs can and do violate people‟s human rights. Some MNCs, particularly those 

operating in third world countries have manipulated the lax and insufficient legal 

structure in the host states to optimise their companies‟ business agenda. As the result, 

basic human rights of the local people have been violated and compromised. For 

example, in countries such as Burma, Colombia, Nigeria and Sudan, the resource 

                                                 
1 

George Mathews Chunakara, “Globalisations and its Impact on Human Rights” in Globalisations and 

its Impacts on Human Rights, edited by George Mathews Chunakara, Tiruvalla, India, Christava 

Sahitya Samithy, 2000, at 186. 



 

2 

 

extraction companies have been accused of providing logistical and financial 

assistance to repressive state security forces and relying on those forces for protection 

from the local people.
2
 

In addition, similar occasions also happened in Bhopal, India and Niger Delta, 

Nigeria, where massive human rights violations have taken place. In Bhopal, 

thousands of people died due to the releases of toxic waste whereas in Niger Delta, the 

Ogoni people have been denied to freely enjoy their basic rights. In fact, there have 

been cases where the leaders of the local people‟s movement have been unfairly 

arrested, tortured and jailed by the military who act on behalf of the oil companies 

operating in the area.
3
 In Malaysia, corporate human rights violations are normally 

associated with economic, social and cultural rights. The dismissal of seven Guppy 

Plastic Industries Sdn. Bhd. workers in 1998 for setting up a union, the sacking of 

flight attendant Beatrice Fernandez by Malaysia Airlines in 1991 after she got 

pregnant, and the death of 5,116 workers in workplace accidents between 2006 and 

2008 are among the best examples to explain how business entities in Malaysia have 

violated their rights of their stakeholders, in particular their employees.
4
 

In addition, the Bakun and Murum Dams hydro-electric power and oil palm 

plantation projects in Sarawak state have been the nucleus of numerous human rights 

violations, most of which the susceptibility of the indigenous peoples‟ traditional 

lands (Native Customary Rights – NCR) to encroachment as they had not been 

recognized by the authorities. Kajing Tubek & Ors v Ekran Bhd & Ors is considered a 

                                                 
2 

Scott Pegg, “An Emerging Market for the New Millennium: Transnational Corporation and Human 

Rights” in Transnational Corporation and Human Rights, edited by Jedrzej George Frynas and Scott 

Pegg, Hampshire, UK, Palgrave Macmillan, 2003, at 1. 
3
 Amnesty International, “Union carbide Corporation (UCC) DOW Chemical and the Bhopal 

Communities in India” (General Article) (2005) AI Index: ASA 20/005/2005 
4 

S. Koshy, “Suhakam to draft human rights policy specific to business”, The Star Online, 3rd 

September 2010.<http://thestar.com.my/news/story.asp?file=/2010/9/3/nation/6972167&sec=nation> 

(accessed 1st November 2011).   



 

3 

 

landmark case in this issue as it argues whether the Environmental Quality Act (EQA) 

is applicable in the hydro-electric projects. Apart from that, the displacement of local 

and indigenous communities, the reduction of water quality and the mass death of fish 

due to the high rate of erosion and siltation, flash floods resulting from the massive 

logging of rainforests.
5
 There have also been allegations of Penan women and girls 

being raped by employees or associates of timber companies operating nearby their 

settlement. Despite being urged to set up a Royal Commission to investigate the 

complaints over the issues, the Government however rejected this on the basis that the 

matter is not urgent.
6
 

Indeed, economic development of the country and the human rights protection 

of the people both equally importance for any country including Malaysia. In boosting 

the country‟s economic agenda, as part of Vision 2020‟s target, the implementation of 

privatisation policies have somewhat been liberalised to attract foreign investors. 

Foreign investors are also welcome to participate in these and other privatisation 

efforts. With relatively loose and lenient trade policies, including in certain issues like 

fulfilling the Environmental Impact Assessment (EIA) requirement, major human 

rights violations by companies have taken place in the name of „developmental‟ 

agenda. While many tycoons from the concerned companies and MNCs may get 

ample benefits out of such lucrative developmental projects, the people at large are 

suffering with the violations of their basic human rights.
7 
 

                                                 
5
 Mark Bendeich, Malaysia Secures Soft Japan Loan for Water Project, Planet Ark World Environment 

News <http://www.planetark.com/avantgo/dailynewsstory.cfm?newsid=30235> (accessed 23 

November 2007).   
6
 See generally Human Rights Commission of Malaysia (SUHAKAM). 2010 Annual Report., Kuala 

Lumpur: SUHAKAM, 2011. 
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M. Suppermaniam, Globalisation and Economic Liberalisation-Implications on the Public Service. 

Seminar Paper, Langkawi, Malaysia, November 1999. <http://www.jpa.gov.my/buletinjpa/bil2/ 

globalisation_and_economic_liber.htm> (accessed 11 December 2007). 
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It is a matter of fact that many companies and business entities have come 

under fire for their alleged human rights violations affecting the community within 

their sphere of influences. There have been escalating calls from the global 

community to hold MNCs accountable for their alleged human rights violations. This 

characteristic of business-human rights interface is actually not new but, in many 

regards, particularly challenging. Given the intricate relationships between 

governments and businesses which manifest in the reluctance on the part of 

governments to take action against big businesses, it is rather difficult to see strict 

legal enforcement being used by the government to control the companies‟ behaviour.  

As the results, soft laws and voluntary-based principles such as the adoption of 

Corporate Social Responsibility (CSR) has since become popular among MNCs as 

their drive to „humanise‟ their companies thus bridging the gap between them and the 

society. In the same vein, the United Nation has introduced Global Compact initiative 

in 1999 as a collective platform for companies to embed social values and common 

objectives of all segments of world population.
8
 Similarly, the UN has introduced the 

Guiding Principles on Business and Human Rights which aims, among others, to help 

companies and MNCs embracing human rights initiatives within their business 

operations.
9
 As such, it is believed that, in the absent of international mechanism to 

hold MNCs accountable coupled with insufficient and weak legal apparatus at state 

level, incorporation of soft law principles by the MNCs could be seen as a vehicle 

                                                 
8
 Susanne Soederberg, “Taming Corporation or Buttressing Market-Led Development? A Critical 

Assessment of the Global Compact”, vol. 4, no. 4 (December 2007) Globalisations, 502. 
9
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United Nations “Protect, Respect and remedy” Framework. (21 March, 2011). Report of the Special 
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other business enterprises, John Ruggie. UN. Doc. A/HRC/17/31. 
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towards enhancing their compliance with the internationally-proclaimed human rights 

standards.
10

 

As far as the human rights practice in Malaysian business environment is 

concerned, the general literature is very limited and no specific research undertaken to 

discover the extent of human rights violations by MNCs and business entities, let 

alone any specific mechanism to be used to address such violations. It was the 

National Human Rights Commission of Malaysia (SUHAKAM) which has been at the 

forefront in efforts related to the interplay between business and human rights. Since 

2010, various activities were carried out by the Commission such as undertaking 

research exercises, national inquiries, investigations and a series of forums, roundtable 

discussions with stakeholders on business and human rights. In March 2015, the 

Commission has managed to submit a Strategic Framework for a National Action Plan 

on Business and Human Rights to the government. The Framework sets a key 

milestone in the country‟s initiatives to ensure that the business activities are 

undertaken in a more sustainable and socially-responsible manner with greater respect 

for human rights.
11

 

 Indeed, as discussed above, the involvement of corporate entities, mainly the 

MNCs in human rights violations has prompted a need to rethink the corporate‟s 

agenda which should not only limited to profit-making, but also to include social and 

human rights perspectives. Based on this premise, this study seeks to analyse the use 

of soft law and voluntary-based human rights approaches as a method to enhance 

human rights compliance by MNCs in particular in Malaysia. Based on various 

                                                 
10 

See generally Iman Prihandono, “Barriers to Transnational Human Rights Litigation against 

Transnational Corporations (TNCs): The Need for Cooperation between Home and Host Countries”, 

vol. 3, no. 6 (2011) Journal of Law and Conflict Resolution, at 89–103.  
11

 Human Rights Commission of Malaysia (SUHAKAM). Strategic Framework on a National Action 

Plan on Business and Human Rights for Malaysia, Kuala Lumpur, SUHAKAM, March 2015, at i. 


