“Verily, ALLAH enjoins justice, and the doing of good to others; and giving like
kindred; and forbids indecency and manifest evil and transgression. HE admonishes
you that you may take heed.”

Qur’an (16:90)
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ABSTRACT

This study is an attempt to explore the circumstances under which petroleum disputes
settlement through arbitration had been provided for in the petroleum concession
agreements in the Arab Gulf Co-operation Countries. The evolution of the arbitration
clauses and agreements contained in those concessions had been discussed and
compared with the reasons and dubious interpretations often given by the Western
arbitrators sitting in arbitral tribunals to determine petroleum-related disputes
involving not only the Gulf Countries but also different other oil producing countries.
The study showed how the biased opinions of the arbitrators in petroleum disputes
gave rise to the rejection of the arbitration mechanism in favour of other means of
dispute settlement such as unilateral actions and collective renegotiations of the
concession contracts, which eventually afforded the Gulf countries to achieve control
of their petroleum industry in the middle of the 1970s. It has been found nevertheless
that as a result of the confrontation between the developed and developing countries
over the control of natural resources, arbitration of State contract-related disputes,
along with the other traditional standards of investment protection and compensation
have been brought back in an unprecedented vigour under institutional systems of
arbitration such as International Centre for the Settlement of Investment Disputes
(ICSID).
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CHAPTER ONE: INTRODUCTION

It is interesting to explore the emergence and evolution of arbitration as an established
method of dispute settlement in the oil industry, particularly in Saudi Arabia and the
other Arab Gulf States which are among the leading oil producing countries in the
world. These States were involved in oil concessions agreements with companies from
the industrialized countries. The concession agreements provided for arbitration as a
principal mechanism for dispute resolution. Several disputes arose in one country or
another, and they were all submitted to arbitration for settlement. However arbitration,
in almost all cases, yielded but frustration and disappointment for the concerned
countries. A closer look at this situation is necessary to determine the real causes that
led to it, to explore its implications and appraise the remedial measures that had been
taken by the concerned countries. Studying these developments is endeavoured in the
present research for its significant benefit to the parties connected with the oil industry

in general, and the Arab Gulf countries in particular.

SCOPE AND METHODOLOGY

It is not the purpose of this study to give a detailed comparison of the current law and
procedures of arbitration in force in the Gulf States. Also, it is not concerned with the
trends and developments of arbitration in general in the Gulf States if such trends or
developments are not relating to the outcome of petroleum arbitrations that took place

before to the end of the second Gulf war in 1991.



That time corresponds with the advent of a new international legal order
characterised by the emergence of a single superpower which drastically influenced
the then prevailing legal notions and concepts.

On the other hand, this study is not concerned with all the disputes that might
involve any oil-related element. Discussion of legal issues relating to petroleum
industry is in fact too wide for such a venture to be reasonable. Therefore legal
controversies other than those arising from the interpretation or execution of State
contracts will not be considered here.

Those contracts known as “concessions” constitute an independent category of
legal transactions that has its own specific nature. The current legal literature refers to
this category as ‘agreements between States and nationals of other States’ or simply
investor-State contracts. The awards handed down in the petroleum disputes of this
category are dealt with in this study as highly representative samples of the problems
and issues raised by international arbitration in the domain of State contracts disputes.

The project is then to find, comment and analyse the major consequences of
such awards on the place of arbitration in the settlement of petroleum disputes within
the scope and limits of time and space set forth.

This will be attempted mainly through qualitative research. Here reliance will
be on available materials in the library like petroleum agreements and arbitration
proceedings. This will include the search of internet websites, online databases and
other electronic information facilities.

As qualitative method is adopted the quantitative method will not be employed
to reveal the extent and effectiveness of arbitration in resolving petroleum disputes.

Accordingly, the other methods like field research, questionnaire, interview,



consultations etc., are not excluded and will not constitute the core of the research

process.

LITERATURE REVIEW

There are limited literatures on the topic of arbitration on petroleum disputes in the

Arab Gulf States except few books and articles.

Available researches so far conducted by post-graduate students of AIKOL,

especially theses written in English language, did not tackle the aspect of arbitration in

the petroleum field. The focus of these past researchers was not centred on arbitration

of oil disputes but rather on general comparative aspects as indicated by the following

titles.

Abdul Razak Ibrahim, “The Institution of Arbitration in Islam” (MCL,
[TUM).1992.

Ashgar Ali, “Arbitration under the Malaysian Arbitration Act (1952): A
general Assessment vis-a-vis Shari’a” (MCL, ITUM). 1992.

Osman Yusoff, “International Commercial Dispute Settlement: A
Comparative Approach” (MCL, IIUM). 1995.

Siddiqullah Bin Ahmadullah, “Arbitration as a Tool in settlement of
International Commercial Disputes: A Comparative Study of International
Law and Islamic Law and with Reference to Iran an Malaysia” (MCL,
ITUM). 1995.

Siddiqullah, “Commercial Arbitration in Islam and Civil Law” (PHD,
ITUM). 2001.

Vincent Smith, “Aspect of Arbitration: Common Law and Shariah

Compared” (MCL, [TUM).1994.



None of these theses contain any significant information regarding the topic of
this study.

As regards the other available sources which certainly will serve as
indispensable materials for the present study, and due to the suggested focus on the
Gulf countries, the titles on Arab Arbitration are expected to provide the most relevant
information.

Undoubtedly, the encyclopaedic works of Abdul Hamid Al-Ahdab come in the
first place. Arbitration with the Arab Countries [1999] is the second edition of his
multi-volume and multi-lingual work on Arab Arbitration as a whole.

Saleh, Samir, Commercial Arbitration in the Arab Middle East (London:
1984), although popular and of much interest, does not seem particularly relevant to
the topic of this study. This book’s focus is on the position of the Islamic law
regarding arbitration in general, and its relationship with the statutory law in force
within the countries covered in it. However, it will certainly be relevant to provide the
general Islamic perspective of arbitration.

Sayed Hassan Amin’s Commercial Arbitration in Islamic and Iranian Law,
(Glasgow: 1988), include comments on some developments of the oil disputes in the
Iranian context, some of which are pertinent to the scope of this study.

Other helpful books authored by him include:

S.H. Amin, Middle East Legal Systems (Glasgow: Royston,1985).

S.H. Amin, The Legal System of Kuwait (Glasgow: Royston,1991).

Other resourceful and recent books dealing with Arbitration in general or
specific aspects thercof are available also. Some of them are indeed devoted to
subjects too much close to the topic of the study and might well be of extreme

assistance. Two Arabic books deserve to be mentioned here.



1. The Arabic textbook of Ahmad Abd al-Hamid Ashiish and Omar Aba
Bakr Bakhashab on the legal regime of petroleum agreements in the GCC
countries. (1990).
2. Yisuf Alwan’s Arabic book on the legal regime of petroleum
development in the Arab countries (1982).
These two books deal with the legal regime of petroleum agreements in the
Arab countries in general and the Gulf countries in particular. Each of them includes a
whole chapter on arbitration as provided for in the concessions’ agreements. Although
those chapters are meant to be descriptive in nature, their dealing with the subject is
very informative and relevant to this study.
Articles also remain of invaluable assistance for any research seeking to be up-
to-date. Many legal and specialised journals are available for the researchers in the

library including online databases such as NexisLexis and Westlaw.

OUTLINE OF THE STUDY
This study is divided into four chapters in addition to an introduction and a
conclusion.

Chapter One is designed to give a general backdrop of the circumstances in
which the petroleum companies established in the Gulf countries and the subsequent
developments that led to the independence of these countries and their eventual
control of their national oil resources.

Chapter Two addresses the place of arbitration in the legal systems of the Arab
Gulf States and the evolution that characterised the attitude of those legal systems
towards arbitration with special focus on the legal systems of Saudi Arabia and

Kuwait as representative samples.



Chapter Three is devoted to the study of the arbitration provisions in the
petroleum agreements and the interpretation given to them by the arbitral tribunals. It
explores the extent to which arbitration as a forum of dispute resolution failed to keep
up the confidence in its capability to settle fairly the conflicts inherent in the
concession agreements.

Lastly Chapter Four is concerned with the analysis of the general legal issues
discussed in the arbitral awards and the consequences that sprang from such awards to

international commercial arbitration in general.



CHAPTER TWO: THE GULF STATES AND THE PETROLEUM

CONCESSIONS

2.1. GENERAL SETTING OF THE STUDY
2.1.1. Definition of the Gulf Cooperation Countries
Before embarking on the study of the role of international commercial arbitration in
the petroleum disputes, it is pertinent to take a brief look at the geopolitics of the
petroleum in the Middle East, which is to a great extent reflected by the Gulf
countries. Gulf countries consist of eight states, namely Islamic Republic of Iran,
Republic of Iraq, the State of Kuwait, the Kingdom of Bahrain, the Kingdom of Saudi
Arabia, the State of Qatar, the United Arab Emirates and the Sultanate of Oman. All
of these states are oil producing countries and are also members of the Organization of
Petroleum Exporting Countries (OPEC) with the exception of Bahrain and Oman.

Islamic Republic of Iran is the only non-Arab country of the Arabian-Persian
Gulf. And with the exclusion of Iran and Iraq the remainder is the group of six Arab
monarchies that form Arab Gulf Cooperation Council (GCC) established in 1981.
These monarchies with Sunni ruling families and mixed population, comprised of a
Sunni majority and a relatively important shi ah population, are the members of that
Council.

This study is to examine the evolution of the process of resolution of petroleum
concession disputes through international commercial arbitration within the context of
the GCC States. The reasons why these States alone are chosen and not the other Gulf

or Arab States need a justification.





