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ABSTRACT 

The principal aim of this research is to evaluate the role of the Constitutional Court in 

relation to consolidation of democracy in Indonesia by examining its decisions and the 

effect that the decisions made. This qualitative research uses doctrinal legal approach 

as well as examining application of law. It transpires that the Constitutional Court, 

through its decision, has become an important institution in supporting the quality of 

elections. Through its decisions, the Constitutional Court has played a significant role 

in protecting the fundamental rights of citizens through the judicial review of election 

acts which secure the quality of democracy. The Constitutional Court has also 

contributed significantly to the creation of a more conducive political situation in the 

elections. It is also observed that the Constitutional Court has successfully contributed 

to the working of the general elections in 2004 and 2009 in securing the fundamental 

rights of citizens in the general elections and settling of disputes over the result of 

general elections. In addition, the Constitutional Court has also created a more 

conducive political situation and contributed significantly to the process of 

consolidating local democracy in Indonesia. In spite of these achievements, it is found 

the Constitutional Court has not played a significant role in settling disputes 

concerning constitutional authority among state organs. This study ends with some 

recommendations which can be made for an enhanced  role of the Constitutional 

Court.such as by letting the MPR has to take the initiative to amend the 1945 

Constitution on two points, firstly, to re-design the structure and authority of the 

Constitutional Court and secondly, the DPR needs to amend the Constitutional Court 

Act so as to resolve the current issues of the Constitutional Court, such as more 

independence of the justices, better supervision to the justices, better recruitment of 

justices and stronger support of the justices.  
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ABS TRAC T ARABIC 

 ملخص البحث

 ،إندونيسيايم دور المحكمة الدستورية فيما يتعلّق بتعزيز الديمقراطية في و تهدف ىذه الدراسة إلى تق
وتجلية آثار القرارات الدتَّخَذة. وىذه الدراسة تستخدم الدنهجَ النوعيَّ  ،من خلال دراسة قراراتها
 عن الدراسة التبييقيّة القانونيّة. ومن خلال القرارات الاادرة عن القانونّي الأساسيّ، فضلًا 

الانتخابات، كما لعيت دوراً  في دعم نوعيّة أهميةالمحكمة الدستورية ظهر أن للمحكمة الدستورية 
مهمًّا في حماية الحقوق الأساسيّة للمواطنين، وذلك من خلال مراجعة قضائيّة لقوانين 

 عن ذلك فقد ساهمت المحكمة الدستورية مساهمةً  وتأمين نوعيّة الديمقراطية. فضلًا  ،الانتخابات
ََ  أنّ كييرةً في إيجاد وضع سياسيٍّ أكثر ملاءمةً في الانتخابات. وبالإ ضافة إلى ذلك يلا

وذلك  2ٕٓٓو 2ٕٓٓالمحكمة الدستوريةّ قد أسهمت بنجاح في الانتخابات العامّة في عامي 
في تأمين الحقوق الأساسيّة للمواطنين في الانتخابات العامّة، وكذلك في فال الخلافات 

سمها أتْ المحكمةُ كتف بذلك بل أنشبشأن التنازع في نتيجة الانتخابات العامة. ولم يُ  ،وَ
أكثر ملاءمةً، فقد ساهمت المحكمة بشكل كيير في عملية تعزيز  اسياسيًّ ا الدستوريةّ وضعً 

الديمقراطية المحليّة في إندونيسيا. وعلى الرغم من ىذه الإنجازات الكييرة، فإن الدراسةَ كشفتْ أن 
تعلّقة بسلبة دستوريةّ بين لمحكمة الدستوريةّ لم يظهرْ دورىُا بشكلٍ بارزٍ في تسوية النزاعات الد

أجهزة الدولة. وفي الخاتمة توصي الدراسة بيعض التوصيات التي يمكن تقديمها لتعزيز دور المحكمة 
بأن تأخذ زمامَ الديادرة لتعديل دستور عام  (MPR)الدستوريةّ ليقوم مجلس الشورى الشعبي 

رية وسلبتها، وثانياً أن يقوم في نقبتين؛ أولًا في إعادة تاميم ىيكل المحكمة الدستو  221ٔ
مجلس النواب بتعديل ما يحتاج إليو بخاوص القضايا الراىنة في موادّ قانون المحكمة الدستوريةّ، 

 مثل مزيدٍ من استقلاليّة القضاة وإشرافهم بشكل أفضل، وتعيين أفضلهم ودعم أقواىم.
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1 

CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND OF THE STUDY 

Since the establishment of the Constitutional Court in August 2003 until 2013, the 

Court has decided 570 cases concerning judicial review.  From 2008 to 2013, the 

Court also decided 685 cases on disputes concerning the result of local elections.
1
 The 

Court has also decided 23 cases on disputes concerning authority among state 

institutions. The Court has also decided 116 cases on disputes concerning general 

election disputes in 2004 and 2009.
2
 By handling a huge number of cases, the 

Constitutional Court has given a meaningful contribution to the practice of 

constitutional principles, particularly in performing its power as the ―guardian of the 

Constitution.‖ Therefore, to evaluate a decade of the establishment of the 

Constitutional Court, it is important to assess the performance of the Constitutional 

Court. The evaluation is made by analyzing the achievements of the Constitutional 

Court and the problems faced by it in relation to the consolidation of democracy in 

Indonesia.  

 

 

 

 

                                                 
1
 Before 2008, the authority to settle disputes concerning the result of local election, was exercised by 

the High Court in each province. This authority of the High Court is a delegated authority from the 

Mahkamah Agung (the Supreme Court of Indonesia).  
2
 Mahkamah Konstitusi at 14.00 pm <http://www.mahkamahkonstitusi.go.id>, viewed on Thursday, 9 

January 2014. See also Laporan Tahunan Mahkamah Konstitusi Tahun 2013, Kepaniteraan dan 

Sekretariat Jenderal Mahkamah Konstitusi, at 80-97. 

http://www.mahkamahkonstitusi.go.id/
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3 

Looking at the experiences of the countries called ―the new emerging 

democracies‖, there are so many obstacles that are hampering efforts to develop an 

effective ―rule of law‖ system which is expected to counterweigh the system of 

democracy. Firstly, all new emerging democracies in Eastern Europe such as Russia, 

Ukraine, Uzbekistan, Georgia, and other former Soviet Union States, as well as some 

Asian countries like the Philippines and South Korea, have a similar problem on how 

to institutionalize democratic values through law and based on the existing law, as 

many of them have inherited an undemocratic past.
3
 Therefore, there are many laws 

and regulations that have to be reviewed and revised according to the present demand. 

Secondly, generally the new emerging democracy suffers from the ―anomia 

syndrome‖ meaning that the integrity, the impartiality and the independence of the 

judiciary are seriously influenced. Under the authoritarian regimes, courts are usually 

politically intervened by the ruling elite.
4
 In other words, in authoritarian regimes, 

courts are considered more as the attributes of the authority rather than as the 

attributes of justice. This situation also happened in Indonesia, in the era of the 

Suharto regime.
5

 Authoritarian regimes also produce legal professionals without 

integrity. As a result, judicial corruption becomes very common.  

Judges play a significant role in guaranteeing the enforcement of the ―rule of 

law‖, which is the key point in achieving equilibrium in the above triadic relations 

                                                 
3
 Article 134, 136 and 137 of Kitab Undang-Undang Hukum Pidana (A book of Criminal Law of 

Indonesia) had been nullified by the Constitutional Court of Indonesia because the Court opined that 

those articles were not in line with the 1945 Constitution.  This act is one of the legacies of Dutch 

Colonialism which was used by Suharto‘s Regime to muzzle his enemies or any person who criticized 

his policy during his 32 years in power. 
4
 Jimly Asshiddiqie. Access to Justice in Emerging Democracies: The Experiences of Indonesia,          

A Proceeding of Workshop ―Comparing Access to Justice in Asian and European Transitional 

Countries, Indonesia, 27-28 June 2005, in Betrand Fort (Ed), Democratizing Access to Justice in 

Transitional Countries, Jakarta, 2006, at 10. 
5
 Many political scientists and constitutional law experts describe the era of the Suharto regime as 

bureaucratic-authoritarian regime which controls every single aspect of the nation, including judicial 

power. 


