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ABSTRACT

The hire purchase transaction was devised as a means of enabling a hirer of goodé
to enjoy the use of them before he paid for them in full while at the same time prese:wng
for the owner’s | security over the goods in the event that the hirer defaulting in his
obligations. Since more than three decades ago, the isstes confronting the hirer are much
more daunting as his ignbtance; énd desperation has led him to unwittingly purchase the
goods without realizing that he has been extortionately exploited by the owner or dealer.
For this reason, the problems affecting the rights of hirer wéuld require to be viewed with a
~wider-angled lens. |

It is the purpose of this dissertation to analyse and examine in Chapters Two and
Three, whether the Hire Purchase Act 1967 has sufficiently protected the substantive rights
of hirer, the mischief and the remedy of the‘hirer’s rights, and to offer a few constructive
criticisms of certain rights of hirer as they stand at present. Chapter Four concerns with the
rights of hirer from Islamic perspective. The dissertation is based on library research and
fundamentally concentraics on the above said Act as well as on decided cases pafticularly

Maiaysian cases.

The major finding of this resecarch is that it demonstrates how piecemeal the
changes made to the 1967 Act despite the convulsive development of hire purchase
business. The judiciary are ei(idently doing their best to make a fair adjudication upon

each case as it comes before them, but in a broader context, the present legislation may still



be castisgated for its inadequacies and loop-holes with regard to the protection of hirer’s
rights. In conclusion, the writer emphasizes the need to further amend or add the current
legislation to enable it to function more effectively and less circuitously the needs of
millennial society and more restrictive measure should be introduced by the government to

curb the predatory instincts of some of less scrupulous perpetrators.
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INTRODUCTION

Hire purchase is a combination system of credit sale and hiring of a product
whereby the seller of the goods is regarded as the dealer, the purchaser is regarded as
the hirer and the finance company is the owner. However, a hire purchase contract is
not a contract of sale in which the price is paid in instalments. The distinctive nature of
hire purchase transaction is that the ownership of goods bought on hire purchase does
not pass to the hirer at the time of the hire purchase agreement or upon delivery of the
goods. Thus, it remains in the owner until the hirer has fully paid the price agreed upon
in the hire purchase agreement. In short, the hirer merely possess the goods but not the

ownership.

Generally, buying goods on hire purchase is a common form of financing
utilised by conswners in Malaysia from the poor to the middle-income groups as well
as the commercial sector. Today, hire purchase transaction is extensively used in the
purchase of vehicles and most 'household items be it electrical or nomn-clectrical
products. In fact, if not for the hire purchase transactions, the whole business world

would probably come to a standsiill.

On the face of it, hire purchase seems an easy way of acquiring goods for
consumers who cannot afford lump sum payments. Nevertheless, it has caused untold
'hardships for many people who are induced by advertisements and promotional
gimmicks as well as>by the pressure of the consumer culture to acquire goods they
cannot afford which lead them to overcommit themselves financially on goods they do

not need. Lord MacNaghten once remarked that:



“The leamed counsel for the respondents spoke of dealings of
ﬁlissonwiﬂlanairofﬁghwous indignation as if they were
traps for the extravagant and the impecunious-mere devices to
tempt improvident people into buying things whlch they do not
want and for which at the time they canmot pay.™

This is an unfortunate reality that some consumers can be persuaded to agree to
enter into hire purchase transactions for things that they do not actually need and
incurring financial obligations that they can ill-afford by over-zealous salesman. Thus,
it does not sound a very secﬁre transaction but it is without doubt the most popular

method of acquiring goods especially for the ordinary person.

In Malaysia, the law on hire purchase is governed by the Hire Purchase Act
1967 (hereinafter referred to as ‘the HPA’) and which came into force on 11% April
1968. It was patterned on the Hire Purchase Act 1960-1965 of the Ausiralian state of
New South Wales.”

Previously, hire purchase transaction was govemned by the English Common
Law. Nevertheless, the HPA is a statute which provides clearer and more protection
for hirers. This is clearly illustrated by the numerous new protections for hirers
introduced particularly by the 1992 Amendments which will be discusséd in Chapter
Two and Three of the dissertation. Despite the significant changes contemplated
by the Ministry of Trade and Industry especially as regards to the abovesaid
.amendment, this study will critically analyse whether the relevant provisions of the

HPA sufficiently provide needed protection to the hirers.

+ Helby v Mathews [1895] AC 471. *
? Wu Min A & Beatrix Vohrah, The Commercial Law of Malaysia, Revised ed., Longman, Kuala -
Lumpur, 1991, p. 257. :



0.1  Objectives

The main objective of this study is to identify whether the HPA provides
sufficient needed protection to the hirers. It is also to analyse the arising issues and the
courts’ decisions as regards to rights of hirers. Finally, it is the thrust of this study to
propose suggestions and recommendations towards a better protection of the hirer’s

rights.

0.2 Significance

Any law relating to a common practice among the society needs various changes
so0 as to uphold justice and to fulfill their urgent needed protection. In fact, the HPA
has gone through numerous amendments for over the past thirty years. Yet, it is still
lack of a few aspects which needs further attention, addition, or changes. Therefore,
this study would reveal, examine and analyse the existing hirer protection provision

conferred by the HPA in order to find out whether the hirers are adequately protected.

03 Statement Of Problem

Malpractices are widespread in hire purchase trade since a few decades ago. It
ranges from defective products to outright swindling of instalment payments. The still
existing loop-holes and flaws of the HPA allow both the owner and dealer to operate to

their own advantages which jeopardise the rights of hirer. Hence, the legal problem in



this study is whether the existing statutory provisions of the HPA and the attitude of the

court itself give hirer enough protection.

0.4 Hypothesis

This study would attempt to emphasize that the HPA requires further amendments
and new provisions should be added in order to give more protection to the rights of
hirer and a more strict approach should be taken by the government against the

malpractice of the owner.

0.5 Scope And Limitation

The law of hire purchase is a very wide topic and it covers various aspects.
However, for the purpose of this study, the writer would only exclusively cover the
aspects of the rights of hirer éonferred by the HPA particularly in Part IV, and a few in
Part IT and VIL As the discussion and analysis are strictly focussed on the actual rights
of hirer, provisions regarding the protection of hirers with regard to implied conditions
and warranties under Part III of the HPA as well as the hirer protection provisions
confrred by the Consumer Protection Act 1999 would be omitted. In this respect, this
particular dissertation is not the proper forum to' incorporate the rights of hirer relating

to usability and quality of the hired goods.



This research paper is arranged in five main chapters preceded with an
introduction. In the introductory chapter, it lays down the objectives, significance,
statement of problem, hypothesis as well as scope and limitation. The first chapter
gives description on the definition, nature, historical development and applicable law of
hire purchase.

It goes on in the second and third chapter to discuss the rights of hirer under the
HPA together with relevant statutory provisions, related legal issues and decided cases.
Chapter Four concentrates on a brief comparison as regards to the rights of hirer
between Malaysian conventional system and Islamic system. The last chapter gives
recommendations and suggestions towards a better protection of the hirer’s rights and

conclusion.



CHAPTER ONE

A GENERAL OVERVIEW OF THE LAW ON HIRE
PURCHASE

1.1 Definition

In order to grasp a clear picture of this dissertation, the definition of certain key
words shall be explained such as what is the meaning of “right”, who i3 or who are

“hirer(s)”, what is “hire purchase” within the meaning of the HIPA and what is “goods”.

First and foremost we go to the definition of “Right”. Right is defined as an
interest recognised and protected by the law, respect for whiph is a duty, and disregard
of which is a wrong. ... A right involves (1) a person invested with the right, or
entitled; (2) a person or persons on whom that right imposes a correlative duty or
obligation; (3) an act or forbearance which is the subject-matter of the right;‘ (4) an
object, that is, a person or thing to which the right has reference; and (5) a title or
reason for the right becoming vested in the éwner. Rights are perfect and imperfect;
positive and negative; real and personal; proprictary and personal; principal and

accessory; and legal and equitable.?

Who is or are “Hirer(s)”?. Section 2(1) of the HPA defines hirer as a person
who takes or has taken goods from an owner under a hire purchase agreement and

includes a person to whom the hirer’s rights or liabilities under the agreement have

*Bird, R., Osborn s Concise Law Dictionary, London Sweet and Maxwell, London, 1983, pp. 293-294.



passed by assignment or by operation of law. The aforementioned interpretation covers
the meaning of hirer as a person who hires goods from an owner under a hire purchase
agreement as well as any person to whom the hirer’s rights or liabilities under the same

agreement have been passed either by assignment or by operation of law.

The most important term of this study is the words “hire purchase” itself. At
Common Law, hire purchase is a lefting or hiring plus an option to purchase. In
Malaysia, the nature of hire purchase transaction is reflected in the definition of hire
purchase agreement given by section 2(1) of the HPA which includes a letting of goods
with an option to purchase and an agreement for the purchase of goods by instalmenis
(whether the agreement describe the instalments as rent or hire or otherwise), but does
not include any agreement-

(a)  whereby the property in the goods comprised therein passes at the time of the
agreement or upon at any time before delivery of the goods; or

(b)  under which the person by whom the goods are being hired or purchased is a
person who is engaged in the trade or business of selling goods of the same

nature or description as the goods comprised in the agreement.

From the above mentioned definition, it _cleariy shows that a hire purchase
trangaction is a transaction whereby the owner or dealer letting of the goods to the lurer
who has an option to purchase the same by instalments concluded in the agreement.
Clause (a) and (b) further lay down two kinds of agreement which do not constitute hire

purchase agreement.



