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ABSTRACT

Musharakah Mutanagisah Home Financing is a hybrid contract consisting of
Musharakah (partnership), ljarah (lease) and Bai’(sale). Despite its status as
Islamic financing product, the present practise of Musharakah Mutanagisah Home
Financing in Malaysia is subject to conventional laws which are not intended to
facilitate the application of Islamic law. Thus, this research aims to identify the
applicable laws relating to Musharakah Mutanagisah Home Financing in Malaysia
for the purpose of determining the legal conflicts and legal problems as a result of
the operation of the present legal framework. In pursuant thereto, this research
employs a qualitative method in identifying and analysing the existing laws which
consist of regulatory laws, substantive laws and procedural laws that include
Islamic Financial Services Act 2013, Financial Services Act 2013,Central Bank of
Malaysia Act 2009, National Land Code 1965, Rules of Court 2012 and
Bankruptcy Act 1967. This research finds that whilst some of the existing laws do
facilitate the operation of Musharakah Mutanagisah Home Financing in Malaysia
and have substantially improved the statutory position of Musharakah Mutanagisah
as one of the modes of Islamic financing recognised in Malaysia, the present legal
provisions are still inadequate and incompatible with the implementation of
Musharakah Mutanagisah Home Financing. The research also finds significant
number of legal issues derived from the implementation of the laws which require
legal reform. Therefore, this research proposes legal solutions in term of
amendments to the existing legal regime in order to facilitate the implementation
and practises of Musharakah Mutanagisah Home Financing. The proposed legal
solutions should prove to be adequate and compatible to govern Musharakah
Mutanagisah Home Financing in Malaysia, thus resolving legal conflicts and
problems in the current legal framework.
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CHAPTER ONE

INTRODUCTION

11 BACKGROUND OF THE RESEARCH

Musharakah Mutanagisah Home Financing is a hybrid contract consisting of
Musharakah (partnership), ljarah (lease) and Bai(sale).! Firstly, the customer and the
Islamic Financial Institution (hereinafter referred to as “IFI”) will enter into a
partnership (Musharakah) by jointly purchasing an asset based on a determined share
depending on the amount of financing requested?. The deposit paid by the customer is
deemed as his initial share of ownership. For instance, the customer pays 10% deposit
of the house whilst the IFI provides the remaining balance of 90%. Therefore, both
the customer and the IFI will co-own the house and their shares would be ratio 10:90
percentages. Secondly, under the concept of ljarah (lease), the IFI will lease its share
in the property to the customer. The customer is to pay the lease accordingly. Finally,
the customer will gradually purchase the share of the IFI until the entire share will be

fully purchased by the customer.®

! Bank Negara Malaysia, “Shariah Resolution in Islamic Finance”, accessed July 8, 2015.
http://www.bnm.gov.my/microsites/financial/pdf/resolutions/Shariah_resolutions_2nd_edition_EN.p
df. See also Siti Fariha Muhamad and Azira Hanani Abd Rahman, “An Evaluation On Musharakah
Mutanagisah Based House Financing by Islamic Banks in Malaysia”, (paper presented at the
International Conference on Social Science Research organised by World Conferences.net, Penang,4-
5 June 2013).

2 |bid.

3 The periodic rental amount will be jointly shared between the customer and the IFI according to the
percentage share holding at the particular times which keeps changing as the customer purchasers the
IFI’s share. The customer’s share ratio would increase after each rental payment due to the periodic
redemption until eventually fully owned by the customer. See Noreeta Mohd Nor, “Musharakah
Mutanagisah as an Islamic Financing Alternative to BBA”, MIF Monthly (September 2008): 22 See
also Nurdianawati Irwani Abdullah “Status and Implications of promise (wa’ad) in Contemporary
Islamic Banking, ” (Emerald) Humanomics, Vol. 26, No. 2 (2010) : 92, accessed November 1, 2014,
www.emeraldinsight.com/0828-8666.htm.


http://www.emeraldinsight.com/0828-8666.htm

Musharakah Mutanagisah or co-ownership financing technique was first
approved for house financing in 1991 during a workshop jointly organised by the
Islamic Research and Training Institute, Jeddah, and the Sudanese Estates Bank,
Sudan, held in Khartoum.* Nonetheless, the earliest application of Musharakah
Mutanagisah home financing in Malaysia was highlighted by Mohd Ali Hj Baharum
since 1990.° Kuwait Finance House (Malaysia) Berhad® had firstly offered
Musharakah Mutanagisah Home Financing in Malaysia in 2006’, and its operation
was then extended to other local and foreign banks in Malaysia such as RHB Islamic
Bank Berhad,® Citibank Malaysia,® Maybank Islamic,*® OCBC Al Amin Bank,!!
Standard Chartered Saadiq Islamic Bank,? Affin Islamic Bank Berhad,'* HSBC

Amanah Malaysia Berhad,** and Public Islamic Bank Berhad.'®

* Mahdi, M. A.(Ed.) “Islamic Banking Modes for House Building Financing”, Seminar Proceedings
Series No. 28 organised by Islamic Research and Training Institute (IRTI), Jeddah, 1995.

> Mohd Ali Hj Baharum, “Masalah Perumahan Penyelesaian menurut Perspektif Islam” Dewan Pustaka
Islam, 1990:91-97

& Kuwait Finance House Malaysia Berhad, accessed November 1, 2014. http://ww.kfh.com.my/kfhmb
7 Osmani and Abdullah, “Musharakah Mutanagisah Home Financing: A Review of Literature and
Practices of Islamic Banks in Malaysia,” International Review of Business Research Papers, Vol 6. No
2. (July 2010): 273, accessed November 1, 2014.
http://www.irbrp.com/static/documents/July/2010/21.%200smani.pdf

SRHB Islamic Bank, accessed November 1, 2014,
http://www.rhb.com.my/islamic_Banking/az_zahra/home_financing.html, See also Mohd Sollehudin
bin Shuib, Joni Tamkin Borhan and Muhammad Nasri Md Hussain, “Pembiayaan Perumahan secara
Musharakah Mutangisah di RHB Islamic Berhad (RHBIB): Analisis Kelebihan, Isu dan Cabaran dalam
PenawaranProduk,”Vol.1,No.1,(2011):135-148,accessed November 1, 2014,
http://umexpert.um.edu.my/file/ publication/00002713_79308.pdf

 Mohd Sollehuddin bin Shuib, Joni Tamkin Borhan & Azizi Abu Bakar, “Musharakah Mutanagisah
Home Financing Products: An Implementation Analysis, Product Advantages and Issues at Citibank
(Malaysia) Berhad,” Journal of Techno-Social Vol. 3 No.2 (October 2011): 43-53

10 Maybank Islamic Bank, accessed April 17, 2016. http://www.Maybank2u.com.my/mbb_info/m2u,

10CBC Al Amin, accessed November 1, 2014.
http://www.ocbc.com.my/OCBCAI_Amin/bb_financing_term_financing_i.shtml#
Diminishing_Musharakah_Asset_Financing-i, or accessed April 17, 2016.

http://bernama.com/finance/news.php?id=457278 and https://www.ocbc.com.my/assets/pdf/Media/
Archive/2009/Musharakah.pdf,

12Standard Chartered Saddiq Bank, accessed November 1, 2014.
https://www.sc.com/my/saadig/myhomeone-i.html.
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http://umexpert.um.edu.my/file/%20publication/00002713_79308.pdf
http://www.maybank2u.com.my/mbb_info/m2u
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