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ABSTRACT 

 

 

 

Islamic banking and takaful institutions in Indonesia and Malaysia have increased 

significantly both in numbers and number of services and products offered. A well-

framed regulation is essential to support and develop their activities, more particularly 

in the sphere of disputes resolution. As sharÊÑah based institutions, their dispute 

resolution mechanism ought to be based on Islamic principles. This study examines 

the law of Islamic banking and takaful, and focuses on the dispute resolution 

mechanism in Indonesia and Malaysia. This study indentifies some Islamic dispute 

resolution mechanisms which might be appropriate for resolving disputes in Islamic 

banking and takaful. This research uses a qualitative approach; data were collected 

through various methods i.e. interviews, library and documentary searches. The 

collected data is then used in a comparative manner for analysing the issues and 

problems. The findings of this study show that laws governing Islamic banking and 

takaful in Malaysia are far ahead of Indonesia. In relation to resolution of disputes, the 

two countries have different approaches. In Indonesia, the Religious Courts have 

jurisdiction to settle Islamic banking and takaful disputes, while in Malaysia such 

disputes come under the jurisdiction of the Civil Court with its Mu’Émalat 

Bench/Division. In addition to this court, alternative institutions such as 

BASYARNAS and KLRCA as well as FMB are also established in Indonesia and 

Malaysia respectively. This study suggests that for Indonesia, a special takaful law 

should be enacted in order to enhance its further development. The Religious Court 

and BASYARNAS must be the sole bodies for the resolution of Islamic banking and 

takaful disputes. Section 55(2) of Law No. 21 of 2008 concerning Islamic banking 

deserves to be repealed. Furthermore, to strengthen the role of BASYARNAS, a 

special regulatory law, based on Islamic law of arbitration, is needed and it should 

have a good infrastructure and professionally managed. FMB like body is also 

required to be established in Indonesia. In Malaysia, Islamic Banking Act and Takaful 

Act must be amended in order to bring institutional and procedural improvements of 

substantive nature. Following the example of Indonesian Religious Court, Mahkamah 

SharÊÑah in Malaysia should also be given similar jurisdiction in settling Islamic 

banking and takaful disputes. To achieve this, Federal Constitution needs to be 

amended; alternatively, a special court for this purpose may be established. The 

setting up of a new Islamic Arbitration Centre for resolution of Islamic banking, 

takaful and finance is also suggested. 
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1 

CHAPTER 1  

INTRODUCTION 

 

 

 

1.1 BACKGROUND OF THE STUDY 

This chapter aims at giving a preliminary introduction to the various issues examined 

in this study. Detailed discussion of these is contained in the coming chapters. The 

growth of Islamic banking and takaful in Indonesia is relatively new compared to its 

neighbor i.e., Malaysia. Officially, the operation of Islamic banking in Indonesia was 

initiated in 1992, in line with the enactment of Banking Law No. 7 of 1992 which 

included provisions for the development of Islamic banks. It was followed by the 

establishment of Bank MuÑÉmalat Indonesia (BMI), the Indonesia‘s first official 

Islamic bank. Based on this Law, Indonesia recognized the existence of a dual 

banking system, that is a system where the conventional banking existed side by side 

with Islamic banking and both grew together to serve the economy.
1
   

However, the Law No. 7 of 1992 does not expressly mention about Islamic 

banking. It only says that the bank can lawfully offer a credit facility on the basis of 

repayment or profit sharing.
2
 In 1998, Law No. 7 of 1992 on Banking was amended 

by a new Banking Law No. 10 of 1998, which provided an opportunity and a legal 

foundation for Islamic banking operations. A notable change that was brought by this 

Law was the opportunity offered to the conventional banks to open Islamic banking 

unit by recognizing dual system of banking.
3
 In addition to this, the Law No. 23 of 

                                                 
1
See, Mulya E. Siregar and Nasirwan Ilyas, ―The Experience of Indonesia in Developing Islamic 

Banking‖, a paper presented at Fifth Harvard Forum on Islamic Finance, April 6-7 2002, Harvard 

University, Cambridge, Massachusetts, USA,  2. 
2
Sutan Remy Sjahdeini, Perbankan Islam dan Kedudukannya Dalam Tata Hukum Perbankan 

Indonesia, (Jakarta: Grafiti, 2
nd

 edn., 2005), 122.  
3
Ibid. 



2 

1999 concerning Central Bank was amended by Law No. 3 of 2004 in which 

Indonesian central bank was allowed to conduct monetary control through Islamic 

banks with instruments that were based on Islamic principles.
4
  Since 1999, some new 

players have come into the industry of Islamic banking and it has made a steady 

progress.
5
  

However, the available regulations are insufficient for the progress of Islamic 

banking development, because both the Islamic and conventional banking are still 

regulated through the same regulation and it controls only small part of Islamic 

banking.
6
 Therefore, there should be a comprehensive and special law for the 

regulation of Islamic banking because of its different nature, essence, market segment 

and operational system. In addition, the development of Islamic banking is strongly 

influenced by the government policy which has separate regulation for the Islamic 

banks.
7
   

Islamic banks have their own special characteristics and operational detailed as 

compared with conventional banks. Therefore in 2008, the Indonesia Parliament 

approved the Islamic Banking Law No. 21 of 2008, which had opened a new chapter 

in Islamic banking in Indonesia. Currently, in Indonesia there are eleven (11) Islamic 
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commercial banks, twenty-three (24) Islamic Business Units of a Conventional Bank, 

and one hundred and fifty six (156) Islamic Rural Banks.
8
     

  In Malaysia, the development of Islamic banking is fully supported by the 

government. The legal framework was provided early before the establishment of 

Islamic banking. There are three important Acts issued by the government as the legal 

basis for the operation of Islamic banks in Malaysia i.e., Islamic Banking Act 1983 

(IBA), Banking and Financial Institutions Act 1989 (BAFIA) and Development 

Financial Institutions Act (DFIA) 2002. Development of Islamic banks in Malaysia 

presents some impressive features. Recently, in Malaysia there are seventeen (16) 

Islamic Banks, four (5) International Islamic Banks, and fifteen (15) Development 

Financial Institutions (DFIs) offering Islamic Banking Services
9
  

However, there have been criticisms that the IBA does not set out details of the 

commercial transactions allowed in the sharÊÑah such as muÌÉrabaÍ, ijÉrah, waÌÊÑah 

etc. Furthermore, the Act is only regulatory and does not provide any statement of 

substantive law to be applied in cases of dispute. Bank Islam Malaysia Berhad 

(BIMB), Bank MuÑÉmalat Malaysia Berhad (BMMB) and banks operating under the 

Islamic Banking Scheme (IBS), being Islamic banks, would carry on these 

transactions in accordance with the sharÊÑah. One problem, however, is that as 

disputes in regard to commercial matters are brought to the Civil Courts and not to the 

SharÊÑah Courts, such disputes continue to be dealt with in accordance with common 

law principles.
10
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 Along with Islamic banking, takaful in Indonesia is developing rapidly as well. 

Officially, it was established in 1994 which marked by the operation of Islamic 

insurance or takaful by P.T. Syarikat Takaful Indonesia.
11

 The legalization of takaful 

is based on Law No. 2 of 1992 concerning Labor of Insurance System. This Law, 

however, does not regulate the existence of the takaful itself. In carrying out its work, 

takaful based its operations on the fatwa of National SharÊÑah Board - Indonesian 

Ulama Council (NSB-IUC)
12

 as a guideline. This fatwa was issued because the then 

existing regulation did not provide guidelines for takaful. The problem is that this 

fatwa has no legal authority in the Indonesian national legal system.
13

 Hence, in order 

to support the development of takaful, a special law is required. As of June 2010, the 

takaful business was conducted by forty four (44) companies, out of which four (4) 

were takaful companies, thirty seven (37) insurance companies having sharÊÑah unit 

and three (3) sharÊÑah reinsurance units.
14

 The number of takaful companies is 

expected to increase in future.
15

         

 In Malaysia, takaful has been introduced since 1984 by virtue of the Takaful 

Act 1984 (TA). This Act is considered as the legal basis for the operation of takaful 

which is in line with the Islamic principles. However, although this Act introduces a 

new scheme which is supposed to comply with Islamic principles, the Act itself has 

few provisions as to how the scheme should operate, that it must be in accordance 

with sharÊ’ah principles.
16

 In other words, this Act is only a regulatory Act and is not 

a substantive law. The operation of takaful is regulated and supervised by Bank 
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