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ABSTRACT

The purpose of this research is to examine the issue of family dispute among the
beneficiaries in the administration of estate. It analyses the nature of family dispute as
to see how the occurrence of family dispute affects the administration of estate, resulting
in a delay in the management and distribution of the deceased’s estate. This research
also analyses the practicality of mediation as a mode of dispute resolution in addressing
family disputes among the beneficiaries. In relation to this, the research adopts a non-
doctrinal approach in determining the effectiveness of the practice by the administrative
bodies in dealing with family dispute cases. Data in the form of primary and secondary
sources are collected through a set of methods by way of interviews, case file references
and library-based study. The research found that three factors lead to the occurrence of
a family dispute, ranging from lack of knowledge of the beneficiaries, personal attitudes
of the beneficiaries, as well as communication between the beneficiaries. Apart from
this, the research also shows that there is no uniformity of practice by the three
administrative bodies namely the civil High Court, the Estate Distribution Unit and
Amanah Raya Berhad (ARB) in addressing family dispute suffered by the beneficiaries.
Despite various practice, it was found that issues on family dispute do not receive a
sufficient attention from the administrative bodies due to lack of effective means in
addressing such issue. On the other hand, analysis on mediation shows that mediation
excels in resolving the family dispute in estate administration which is mainly due to its
effectiveness in addressing the emotional aspects of the parties. Therefore this research
proposes that mediation is applied into the practice of the administrative bodies in
addressing family dispute in the administration of estate.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE STUDY

Administration of estate deals with the management of deceased’s estate, starting from
the time of his death until the distribution of the estate to his beneficiaries, subjected to
the remnants of the estate. Administration of estate represents the technical part in the
succession matter which involves legal and procedural rules that need to be complied
with. These stipulated rules apply not only on those who administer estates but also on
the deceased’s family members who receive from the remaining of the estate as
beneficiaries. However, knowledge regarding estate administration is not known to
every member of society due to its complex nature, causing a variety of problems to
occur during the administration.

The dispute among beneficiaries in relation to the administration of estates is
one of the common problems in family institution. Disputes in succession matters refers
to a conflict between the beneficiaries which occurs during the administration of the
deceased’s estate. The research focuses on the beneficiaries who are among the
deceased’s family members. Also known as family disputes, arguments among the
family members usually revolve around legal matters, technical or social aspects of the
administration of estate. As common as it may be, a dispute among the family members
could disrupt the administration of estate if it is not properly addressed. Such dispute
might lead to multiple problems to crop out at any stage of the administration. Basically,
these unresolved disputes could cause a delay in the estate administration, a situation
which has become rampant in the current Malaysian context of the law of succession.

This negative outcome marks the inadequacy of a proper means in the administration



of estates. Such outcome also jeopardises the rights of parties related to the deceased,
particularly the beneficiaries in receiving their respective portions from the estate. This
draws the attention of the researcher to conduct a study about the family dispute in
relation to estate administration in order to find better solutions in solving the ongoing

problem.

1.2 STATEMENT OF THE PROBLEM
The research is undertaken based on the notion that the estate administration of a
deceased person is a complex and comprehensive process which involves numerous
tasks and procedures to be complied with. The complexity in such estate administration,
especially during the process of distributing the asset often causes disagreement among
the family members which consequently caused them to feud over the estate. Despite
the involvement of multiple administrative bodies in Malaysia in assisting the family
members in the administration of estate, the family dispute remains unsettled and
continues to exist. This situation renders the estate administration incomplete and
seriousness of this problem is evidenced by the fact that in Malaysia, around sixty
billion ringgit worth of unclaimed estate as reported in 2016.1

The litigation process under the civil High Court may assure a decision, but lacks
the amicable elements which is vital for both disputing parties as they are suffering from
the disputes. On the other hand, the practice of the Estate Distribution Unit did not
directly address the disputes among the family members as they are expected to resolve

the dispute by themselves before the issuance of distribution order or letter of

! The value amount of unclaimed estate in 2007 is around forty billion ringgit. The amount increases to
fifty two billion ringgit in 2012 and again increases to sixty billion in 2018. See Fazira Shafie, Wan Zahari
Wan Yusoff and Syed Muhammad Dawilah el-Edrus, “Factors of Failure and Delay in Islamic
Inheritance Distribution in Malaysia,” Jurnal Teknologi (Sciences & Engineering), (2016).



administration passed by the land administrator.? As for Amanah Raya Berhad (ARB),
there is no specific method in addressing the disputes other than discussion and
negotiation during the meeting with the beneficiaries. There is also no detailed
guidelines as how to perform the negotiation with the disputing parties and the results
of such method sometimes did not succeed.

The lack of an effective mechanism for addressing and solving the family dispute
is regarded as the main issue that leads to the problem of delay in deceased’s estate

administration.

1.3 RESEARCH OBJECTIVES

The study aims to achieve the following objectives:

1.  To study the structure of the administrative bodies in charge of probate and estate
administration matters.

2.  To determine the causes leading to dispute among the beneficiaries in probate and
estate administration.

3. To analyse the approach taken by the administrative bodies in dealing with
problems in probate and estate administration.

4. To examine the potential of mediation as alternative dispute resolution in
addressing the family disputes in the administration of estate.

5.  To suggest mediation be part of the practice by the administrative bodies in

addressing disputes in estate administration.

2 The term “land administrator” refers to the officers of the Department of Director General of Lands and
Mines that handle the estate cases. See Section 2 of Small Estates (Distribution) Act 1955.



1.4 RESEARCH QUESTIONS

1.  How adeceased’s estate being administered in peninsular Malaysia?

2. What are the causes of family disputes in the administration of estate?

3. What are the steps taken by the administrative bodies in addressing family
disputes in the administration of estate?

4. How does mediation assist in dealing with family disputes in estate
administration?

5. How to implement mediation into the practice of the administrative bodies?

1.5 SIGNIFICANCE OF THE STUDY

The current research is seen as a platform to view the insights of estate administration
in the Malaysian context by highlighting the scope of family disputes as well as the
practice by the administrative bodies in addressing such disputes. Analysis on the scope
of family disputes allows the public to see and realise the real sight of estate
administration in Malaysia. It as well allows them to understand the actual role of the
beneficiary, apart from just being a recipient of deceased’s estate.

The current research could contribute significantly to the area of knowledge and
academia, particularly in the legal and procedural aspects of estate administration. The
current research would also be a practical reference for students, researchers, academics
and practitioners in understanding how a deceased’s estate is being administered in
accordance with the existing law. The procedural aspects discussed in the current
research would also be beneficial as it covers the practical aspects of estate
administration.

Furthermore, the current research would also be useful for the administrative

bodies in Malaysia, both; the government and the private sectors. This is especially as



the current research proposes mediation as a solution for the settlement of family
disputes in estate administration. Since part of the research analyses mediation in an
effort to remedy the shortcomings that exist in the current practice by the administrative
bodies, such will ultimately benefit the administrative bodies as it provides a platform
to improve their existing approach in addressing disputes in relation to the estate
administration.

Finally, the current research could contribute to the development of the
Malaysian law of succession. Being part of a legal research, the current research
analyses the legal rules and procedures of the estate administration and at the same time,
it points out the lacunas and weaknesses of certain areas of such law. This can be utilised
by the government, particularly the law reform division in amending some relevant

provisions through the proposed legal and theoretical framework from the research.

1.6 SCOPE AND LIMITATION OF THE STUDY

In analysing the family disputes in the administration of estates, the research covers two
parts; the family disputes in administration of estate and mediation as the dispute
resolution mechanism in administration of estate. Each parts are divided into several
sub topics for further clarification.

Under the first part, it is important to understand the connection between family
disputes and the administration of estate. Hence, elaboration on the concept of estate
administration and family disputes is made by analyzing several key areas including the
historical aspects, overview of the processes in estate administration prior to the analysis
of family disputes. Discussion on this areas allows the researcher to determine how does
the family dispute occur and at which stage that the family dispute is likely to happen

in estate administration. While the historical aspect highlights the origin and the



development of the law of succession in Malaysia, it also covers the previous dispute
settlement practice in Tanah Melayu. As for the process in the administration of estate,
this research looks into the procedures for obtaining the letters of representation from
various administrative bodies, being considered as the initial step in administration of
estate as well as the management and distribution of the asset.® Every part under this
area is carefully examined in order to identify where the family disputes are likely to
occur.

As regards the application of letters of representation, a thorough study is
conducted on the administrative bodies which includes the civil High Court, the Estate
Distribution Unit and Amanah Raya Berhad. Focus will be made on the jurisdictional
authorities of each institutions in dealing with estate cases. This includes the authority
to grant letters of representation and related orders to the applicant. This is important as
obtainment of letters of representation from one of these bodies determines how the rest
of a deceased’s estate will be administered. At the same time, the research looks into
the approach taken by these administrative bodies in relation to family disputes.

As the study covers the three administrative bodies, it is imperative for the
research to also cover the two types of estates, namely the testate and intestate cases.
Under testate cases, the focus will be on aspects such as the position of will of the
deceased. The application of letters of representation namely grant of Probate from the

High Court is examined from the application until the issuance of such grant. On the

% The word letters of representation used in this thesis refer to the collection of instruments and documents
utilized by the administrative bodies in Malaysia. Such documents include the grant of probate and its
varieties as well as the letter of administration and its varieties under the civil High Court, distribution
order and letter of administration under the Estate Distribution Unit and Declaration and Direction under
the Amanah Raya Berhad. The term letters of representation should not be confused with the term grant
of representation which strictly refers to the grant of probate and letter of administration from the civil
High Court.



other hand, the intestate cases will involve analysis on the application of letters of
administration to the High Court and the Estate Distribution Unit. Another aspect that
is taken into account is the role of personal representative in the administration of
estate.* Analysis on the relationship between the personal representative and the
beneficiaries is conducted, not only to identify the rights and duties of the two parties
but to see from which party does the family disputes are likely to occur.®

On part of family disputes, the research analyzes the types of family dispute and
the areas in estate administration where the dispute is likely to occur. At the same time,
the research examines the factors and the implications of family dispute to the estate
administration.

Moving to the second part of this research, in proposing a suitable mode of
dispute resolution, the research focuses on mediation where a thorough study on it is
made in order to understand its potential, advantages and disadvantages in overcoming
the family dispute in the administration of estates. Mediation is then, proposed in
accordance with the current practice of the administrative bodies in Malaysia. It is
important to note that the Syariah Court is not included in the discussion despite having
jurisdiction on certain matters that are related to the administration estate, particularly
for the Muslim subjects. This is because mediation is proposed to the bodies that grant
the letters of representation and specific orders that relates to the appointment of

personal representative and distribution of asset and Syariah Court does not do such

4 Personal representative refers to executor in testate cases as well as administrator in intestate cases. See
Section 2 of Probate Administration Act 1959.

® Certain institution such as Amanah Raya Berhad (ARB) is authorised to act as personal representative.
Apart from issuing letters of representation, ARB is statutory empowered to act as a personal
representative in administering the deceased’s estate. Refer to section 14 of the Public Trusts Corporation
Act 1995.



