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ABSTRACT

Most State-Parties to the Rome Statute are unaware of the proper process of making a
referral to the international criminal court. Non-Party States are all together suspicious
of the activities of the Court and as a result would not ratify the Rome Statute at all.
As a result of the lack of the proper understanding of the processes involved in the
making of a successful referral or the activation of the complementarity principle in
favour of the default jurisdiction which lies in a State-Party; preliminary examinations
and investigations take a long toll and expend a lot of time, money, energy and
resources of all parties involved. The referral of a situation and the activation of the
complementarity principle and all the criteria therein are not fully expatiated in the
Rome Statute and as a result the bulk of interpretation is left to the Office of the
Prosecutor. This research focused on the activities of the Office of the Prosecutor
during the Pre-Trial Stages of countries that are in the preliminary examination phase
and the investigation phase in order to observe the known and the hidden criteria
expected of a State-Party and other stakeholders that are interested or invested in the
outcome of a referral. It was discovered that any party making a referral had to
determine whether the crimes committed were likely to be under the temporal,
material and territorial jurisdiction of the court; whether the referral is likely to be
admissible considering the complementarity and the gravity criteria; whether the
referral is in the interests of justice and that the State involved was unwilling or unable
to investigate and prosecute the crimes. Regarding the activation of the
complementarity principle, which gives the default jurisdiction to the State-Party
rather than the ICC; such a State-Party that wants to try its own cases should ensure
that it has incorporated the Rome Statute into its National Laws in order to be seen as
a ‘willing and able’ government interested in investigating and prosecuting crimes
under the Rome Statute. Observing the above stated criteria and proper processes
before making a referral guarantees making the work of the Office of the Prosecutor
more efficient and helping to ensure a smoother and more effective international
criminal justice system.
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CHAPTER ONE
INTRODUCTION

1.1 BACKGROUND OF THE RESEARCH

The maintenance of peace is the central objective of international order. For, where
war is accompanied by massive human rights atrocities, including genocide and war
crimes; accountability for those abuses becomes necessary for the reconstruction of a
civil society that promotes peace. Accountability for crimes serves as a meaningful
commitment and deters future acts that might disturb the peace and, justice of any
modern society. !

Justice is the first casualty when an individual, a community or a state is
overtaken by self-interest, favouritism for their own or by anger, revenge or hate
against others. When that happens, the party on the receiving side of injustice reacts
with similar attitude, perhaps even more strongly. Each party’s effort to get back more
forcefully grows into a spiraling cycle of violence and terrorism. This ends up making
the peace and security of humanity the ultimate victim of injustice. That is why there
can be no peace in this world without justice. As there can be no peace in the world
without justice, it is in humanity’s own self interest to establish justice so that
everyone can live in peace.? Fear of the powerful or terror from the powerful can
accomplish temporary peace, but sooner or later the pent up feelings of the aggrieved

explode shattering the facade of peace out of fear. Permanent peace can be

! Margaret Mcguinness, ‘Peace v. Justice: The Universal Declaration of Human Rights and the Modern
Origins of the Debate’, The Journal for the Society of Historians of American Foreign Relations, Wiley
Periodicals, Inc. at 749 — 768. http://onlinelibrary.  wiley.com/doi/10.1111/j.1467-
7709.2011.00982.x/abstract. (Accessed 11" January 2013).

2 “We do not work probably for ourselves, but the work will be for all those who come after us, our
children, our grandchildren, and we all know and have in our minds one word and that is ‘Peace.” - Sir
Alexander Wood Renton from The Report of the Thirty-Fourth Conference Held At The Imperial
Palace and at the Chamber Of Commerce, Vienna, August 5th to August 11th, 1926.


http://onlinelibrary/

accomplished only through justice. That is why justice and due process have to be
given crucial attention in order to peacefully resolve today’s armed conflicts.?

In the resolution of most armed conflicts, the issue of justice is a major cause
for further conflict. There is no doubt that justice is indeed a foundation for peace.
Justice is required and essential for any peace process. Peace cannot be discussed
without reference to justice. Peace cannot be achieved without justice. Justice includes
procedural and substantive tangibles and both should be included in peace making and
in a peace-agreement. In the same light, the interest of peace must be considered in
any adjudication of disputes. When peace is perceived as just only for one side such
peace will not sustain for a long time and justice requires just laws, of course, and just
administration of those laws; but it also requires factual truth.*

Under the criminal justice system of any nation, it is the state’s responsibility,
as an essential part of their sovereignty, to prevent and subdue criminal conducts in
order to ensure peace and security in the society. In doing so according to the rule of
law, the State upholds justice on behalf of its citizens. At the end of a dictatorship or a
conflict, countless political reasons and gimmicks will normally hinder and bring
delay or a complete denial of an effective punitive justice to make perpetrators
answerable for their horrendous crimes. Domestic political reasons sometimes include
the need to attain stability through alternative dispute mechanisms such as
reconciliation or the establishment of truth commissions and the granting of
amnesties. International factors could be related to peace and include unsettled
relationships at the national borders, the wider context of international agreements, or

interests reaching beyond the crisis area. It has been contended that the punishment of

3 Huda TV, ‘What is Islam: Justice (Adl’)’. http://www.huda.tv/articles/what-is-islam/427-justice-adl-
(Accessed July 30, 2012).
4 Susan Haack, ‘Ratio, Truth and Justice: Inquiry and Advocacy, Science and Law’ Juris. Vol. 17 No. 1
(March 2004), at 15 — 26.
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genocide, crimes against humanity and war crimes, when left to the action of states,
often results in the impunity of those most responsible for their commission, because
of the absence or weakness of the rule of law, or for domestic political reasons of the
territorial or national state, or because they are exempted from national justice in order
to maintain occasional international compromises or, finally, because of the lack of
judicial cooperation in the investigation and extradition of suspects.’

Nation states have the obligation to prosecute these international crimes
especially since the Rome Statute covers them. However, all too often they have failed
to meet this obligation allowing those who commit genocide, war crimes and crimes
against humanity to avoid justice altogether. The failure of states to prosecute these
crimes was a driving force behind the establishment of the ICC. Accordingly, the
Rome Statute gives the ICC jurisdiction over these crimes when states fail to act.®

In the 6th paragraph of the preamble of the Rome Statute, it is stated that it is a
duty of every state to exercise its criminal jurisdiction over those responsible for
international crimes. This concept is called the principle of complementarity in the
Rome statute, whereby it is mandatory on states to suppress crimes under the statute,

while the Court would be called in only as a last option.” Complementarity is a

> Roberto Bellelli, International Criminal Justice law and Practice from the Rome Statute to its
Review’, Ashgate Publishing London, 2010, at 6.

¢ International Criminal Court - Making The International Criminal Court Work: A Handbook for
Implementing the Rome Statute, Human Rights Watch, September 2001, Vol. 13, No. 4(G).
http://www.hrw.org/legacy/campaigns/icc/docs/handbook_e.pdf. (Accessed September 17, 2011).

7 This is why the United States of America enacted several legislations reminding itself of the
importance of protecting its citizens from being charged before the International Criminal Court. Just a
month after the International Criminal Court (ICC) started its operations in July 2002, the US President
signed the American Service Members’ Protection Act (ASPA), which limits U.S. government support
and assistance to the ICC. This Act also restricts certain military assistance to many countries that have
ratified the Rome Statute establishing the ICC. It also regulates U.S. participation in United Nations
(U.N.) peacekeeping missions and authorises the President to use “all means necessary and appropriate
to bring about the release” of certain U.S. and allied persons who may be detained or tried by the ICC.
This is all in the name of an independent prosecutor in the International Criminal Court. Manuela
Melandri, ‘The Relationship between State Sovereignty and the Enforcement of International Criminal
Law under the Rome Statute (1998): A Complex Interplay’, International Criminal Law Review, Vol. 9
(2009), at 531-545.



principle that represents the idea that States, rather than the International Criminal
Court (ICC), will have priority in proceeding with cases within their jurisdiction.® This
principle means that the Court will assist, but not supersede, national jurisdiction.
National courts will continue to have priority in investigating and prosecuting crimes
committed within their jurisdictions, but the International Criminal Court will act
when national courts are ‘unable or unwilling’ to perform their duties.’

The Prosecutor of the ICC reporting on the OTP’s activities in Libya made the
following statement:

Complementarity and cooperation define the relationship between the

Court and national justice systems. Both are thus essential for the

implementation of international justice and the punishment of crimes

under the Rome Statute. Above all, both are essential for ensuring that

prosecution of the few does not result in impunity for the many. It is for

this reason that my Office continues to explore possibilities for mutually

reinforcing judicial activities with the Government of Libya in fostering
complementarity.'°

This principle would ordinarily be against the principle of the sovereignty of
state. However, it is pertinent to note that the debate on the principle of sovereignty of
states has in recent times developed the concept of a link between the right of non-
intervention in internal affairs, based on the principle of equal status (sovereign
equality) of states, and juxtaposed it with the obligation of states to protect civilians
from gross violations of international humanitarian law and human rights law. In
which case there will only be a right of humanitarian intervention by the international
community when a state fails to act in compliance with their primary obligation

because they are unwilling or unable to implement it. Some will say; rather than as a

8 Jennifer K. Elsea, ‘U.S. Policy regarding the International Criminal Court’, CRS Report for Congress,
(2006), at 1-29.

 Harmen van der Wilt, ‘Equal Standards? On the Dialectics between National Jurisdictions and the
International Criminal Court’, International Criminal Law Review, Vol. 8, (2008), at 229-272; Linda E.
Charter, “The principle of complementarity and the International Criminal Court: the role of ne bis in
idem”, Santa Clara Journal of International Law, (2010), at 1-26.

10 Mrs Fatou Bensouda, Statement to the United Nations Security Council on the situation in Libya,
pursuant to UNSCR 1970 (2011), 08 May 2013, Para. 8.



right of intervention, it is properly termed the responsibility to protect (r2P) civilians
from the commission of genocide, crimes against humanity (ethnic cleansing) and war
crimes. So that nonfulfillment of this primary obligation of the territorial state would
engage its international responsibility and shift the duty to the international
community, which would be called upon to intervene with collective actions on the
basis of a collective complementary obligation binding all states. Such measures may
be implemented either upon decisions of the Security Council (UNSEC) based on its
primary responsibility for the maintenance of international peace and security, or
through treaty-based institutions.'!

The Rome Statute balances the primary duty of states to prosecute these crimes
with the need for an alternative judicial mechanism to ensure that those who commit
serious international crimes face justice. It does this by making the jurisdiction of the
ICC complementary to national jurisdictions. This means that the ICC can exercise its
jurisdiction only after it is established that there is no state with jurisdiction that is
able or willing to pursue a bona fide investigation or prosecution. This approach is the
basis of the ICC’s jurisdiction and the regime for investigations and prosecutions in
the Rome Statute.

International criminal law has been described as a body of international rules
designed both to proscribe certain categories of conduct (war crimes, crimes against
humanity, genocide, torture, aggression, terrorism) and to make those persons who
engage in such conduct criminally liable. They consequently either authorise states, or
impose upon them the obligation, to prosecute and punish such criminal conducts.

International criminal law also regulates international proceedings before international

1 Roberto Bellelli, International Criminal Justice law and Practice from the Rome Statute to its
Review’, Ashgate Publishing London, 2010, at 8 — 9.



courts and tribunals, for prosecuting and trying persons accused of such crimes.!?
International criminal law constitutes the unity of international law and domestic
criminal law. Though, there are elements of criminal law in International law, it is not
the same totality of such elements that can be found in International criminal law.!?
Though international criminal law concerns individuals while international law
typically concerns inter-state relations, international criminal law is without doubt a
subset of public international law.

Specifically, international criminal law places responsibility on individual
persons rather than states or organisations and it also prohibits and punishes acts that
are defined as crimes by international law. International criminal law is a relatively
new body of law, and aspects of it are neither uniform nor universal. For example,
some aspects of the law of the ICTY are unique to that jurisdiction, do not reflect
customary international law and also differ from the law of the ICC. Although there
are various interpretations of the categories of international crimes, most legal texts
deal with crimes falling within the jurisdiction of international and hybrid courts,
including the ICTY, ICTR, SCSL, ECCC, and the ICC. These crimes comprise
genocide, crimes against humanity, war crimes and the crime of aggression. They do
not include piracy, terrorism, slavery, drug trafficking, or other international crimes
that do not amount to genocide, crimes against humanity, or war crimes. International

criminal law also includes laws, procedures and principles relating to modes of
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liability, defences, evidence, court procedure, sentencing, victim participation, witness
protection, mutual legal assistance and cooperation issues.'*

Despite this definition, International law in general is still questioned on its
strategy for enforcement. Some positivists are of the opinion that it cannot be said to
be a true law since it is almost impossible to enforce. The question that is asked is:
“how do you enforce a rule of law against an entire nation, especially a superpower
such as the United States or the Chinese? Is International law, the weapon used by
developed countries or the world powers to check or oppress the countries without
military intelligence and economic prudence? The locus classicus for the view that
international law is not law is John Austin’s The Province of Jurisprudence
Determined. He contended that the law obtaining between nations (international law)
is not positive law. He argued that a particular sovereign makes every positive law to
be obeyed by a person or persons in a state of subjection to its maker and that the law
obtaining between nations is therefore improperly being called law at all. The duties
which it imposes are enforced by moral sanctions: by fear on the part of nations, or by
fear on the part of sovereigns, of provoking general hostility, and incurring its
probable evils, in case they shall violate maxims generally received and respected. '

The most recognised opposition to John Austin position on International Law
is in H.L.A. Hart’s The Concept of Law, which contended that Austin’s assessment of
international law is utterly inconsistent. As Hart pointed out, the fact that norms of

international law are not enacted by commands does not challenge their status of
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being law; especially since most of the norms of domestic legal systems are not all
necessarily commands. Customs are recognised as a source of law despite being set by
mere general opinion and action. While some legislation may express the legislators’
wishes, and hence be commands in Austin’s sense, others may not.'¢

For many years, international law was deficient of sufficient mechanisms to
hold individuals accountable for the most serious international crimes. Logically, like
any other crimes, punishment for grave breaches of the Geneva Conventions or for
violations of the Genocide Convention or the customary law of war crimes and crimes
against humanity depended primarily on national courts. The setback being that it was
exactly when the most serious crimes were committed that national courts were least
interested or able to act because of widespread or systematic violence or because of
involvement of agents of the State in the commission of crimes. Historical events
resulting into grave war crimes such as it was in Nazi-Germany, Rwanda, the former
Yugoslavia, Cambodia had the governments themselves or their agents involved in the
commission of those crimes. And so the failures of national courts in these contexts
protected perpetrators with impunity. To prevent impunity in those situations, it
became necessary to establish an international criminal court that will stand in lieu
when national systems were unwilling or unable to act.!”

The development of international criminal law is closely connected to the
establishment of international criminal courts, i.e. the punishment of crimes under
international law by international courts. In the process, the establishment of

individual criminal responsibility under international law faced two main problems:
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first, in classical international law, states, not individuals, were the exclusive subjects.
Therefore, establishment of criminal norms in international law first required the
recognition of the individual as a subject of international law. Second, it was
necessary to overcome states’ defensive attitude towards outside interference, which
was rooted in the concept of sovereignty. !

Modern conflicts are increasingly intra-state struggles, rather than clearly
defined international conflicts. Even when violence spills over borders, guerrilla and
terror tactics predominate. Civilians frequently bear the burden of the fighting, as
direct victims of atrocities or indirect victims of displacement and deprivation.
Insurgencies often use hit and run tactics and attacks against civilians to undermine
the dominant power rather than attempt to hold substantial territory. As a result, a
military solution to conflict is less likely. It is probable that many current armed
conflicts will end not with unconditional surrender, but with peace deals containing
compromises over accountability, despite the international community’s rejection of
impunity in principle. Thus, international criminals gain a seat at the negotiating table
rather than in the dock of a criminal court, whether domestic or international.
Although it seems that the immediate need for peace will often outweigh calls for
justice, the International Criminal Court can try to further both goals in all
circumstances. '

International crimes are breaches of international rules, which involve the

personal criminal liability of the individuals concerned (as opposed to the
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