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ABSTRACT

The recoverability of economic loss under construction law in Malaysia is still an
unsettled area of the law. Economic loss has generally not been recoverable in
Malaysia. The concept of pure economic loss draws its origin from English law. Even
then, the English common law decisions on pure economic loss, for the past sixty
years or so, have been swaying from one end of the equilibrium to the other. The
English law established a general principle, the neighbour principle, for determining
when a duty of care exists. It imposed a duty of care on manufacturers not to cause
personal injury or physical damage to property through defects in their manufactured
chattels. However, any defect in the chattel is considered pure economic loss and has
traditionally not been recoverable in tort. It is as consequence of the defect in it, the
chattel inflicts injury on a person or causes damage to property other than itself, the
manufacturer would be liable in negligence. The position in Malaysia appears to be no
different. This study will analyze the nature, history, concept and development of pure
economic loss; and the development on pure economic loss in England, Malaysia and
other Commonwealth jurisdiction. The study will then consider the correct
jurisprudential approach on the recoverability of economic loss in Malaysia; whether
it is recoverable or not; and whether it should be recoverable or not. In ascertaining
the correct jurisprudential approach on the recoverability of economic loss from the
Malaysian perspective, this study hopes to offer its own theory on the concept of pure
economic loss, and will attempt to offer some suggestions to overcome the problems
relating to the application of the law on pure economic loss in the construction
industry.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE RESEARCH

The recoverability of economic loss under construction law in Malaysia is still an
unsettled area of the law. This can be seen from the recent case of Majlis Perbandaran
Ampang Jaya v Steven Phoa Cheng Loon & Ors'. Economic loss has generally not
been recoverable in Malaysia. However, the High Court? in the Steven Phoa’s case
had allowed a claim for pure economic loss, but this was later reversed in the Court of
Appeal® and the Federal Court.

In order to appreciate the volatility of the law in this area, one would have to
draw an analogy with the situation in the United Kingdom. The concept of pure
economic loss* draws its origin from English law. Even then, the English common law
decisions on pure economic loss, for the past sixty years or so, have been swaying
from one end of the equilibrium to the other. In many respect, Donoghue v Stevenson®
marked the new phase in the development of tortious negligence. This case was a
major landmark because it established a general principle, the neighbour principle, for
determining when a duty of care exists. It imposed a duty of care on manufacturers not
to cause personal injury or physical damage to property through defects in their

manufactured chattels. However, any defect in the chattel is considered pure

1 Majlis Perbandaran Ampang Jaya v Steven Phoa Cheng Loon & Ors (2006) 2 MLJ 389

2 Steven Phoa Cheng Loon & Ors v Highland Properties Sdn Bhd (2004) 4 MLJ 200 — judgement from
James Foong J

3 Arab-Malaysian Finance Bhd v Steven Phoa Cheng Loon & Ors and Other Appeals (2003) 1 MLJ
567 — judgement by Gopal Sri Ram JCA)

4 Vincent Powell-Smith described pure economic loss as “...the financial consequences if products or
services turn out to be defective in themselves but cause no physical damage to other property of injury
to persons”

5 Donoghue v Stevenson (1932) AC 562



economic loss and has traditionally not been recoverable in tort®. It is as consequence
of the defect in it, the chattel inflicts injury on a person or causes damage to property
other than itself, the manufacturer would be liable in negligence.

Thirty years after Donoghue v Stevenson, the law took a new development in
Hedley Byrne v Heller’, by creating an exception to the general rule on non-
recoverability of pure economic loss. The court held that anybody who suffered
financial loss as a result of reliance upon negligent professional advice could claim
compensation from the negligent professional, provided there was a relationship of
proximity between the advisor and the recipient of his advice. Thus it is now
recognized that in special circumstances, pure economic loss caused by negligent
misstatements or advice could be recoverable in tort®.

The shift in the English law came about in the series of cases of Dutton v
Bognor Regis UDC®, Anns v London Borough of Merton®® and Junior Books Ltd v
Veitchi!, all of which allowed claims for pure economic loss. However, the expansion
of the law in the trilogy of cases of Dutton, Anns and Junior Books ended with D&F
Estates Ltd v Church Commissioner of England*?, where the House of Lords decided
that a builder owes no duty of care in tort towards subsequent owners or occupiers of a

building which he has erected in respect of pure economic loss. This decision in D&F

6 “Pure economic loss is irrecoverable” due to the need to “avoid the creation of liability for an
indeterminate amount for an indeterminate time to an indeterminate class”- Cardozo CJ in Ultramares v
Touche

7 Hedley Byrne v Heller (1964) AC 465

8 The Hedley Byrne v Heller principle was applied in the construction industry in various jurisdictions -
see the Australian case of Dillingham Construction Pty Ltd v Downs (1972) 13 BLR 97: where the
court held that there was no special relationship between parties in the pre-contract period to take
reasonable care in the assembling of all material relevant to special site conditions; and the Canadian
case of Walter Cabott Construction Ltd v The Queen (1974) 44 DLR (3d) 82: where the court held that
there is no special relationship between the person who invites tenders and those who accepts that
invitation.

9 Dutton v Bognor Regis UDC (1971) 3BLR 11

10 Anns v London Borough of Merton (1977) A.C. 728

11 Junior Books Ltd v Veitchi (1982) 3 AER 201

12 D&F Estates Ltd v Church Commissioner of England (1988) 2 WLR 368



Estates raises doubts as to the correctness of the law laid down in Dutton and Anns.
This uncertainty was duly laid to rest by the subsequent House of Lords’ decision in
Murphy v Brentwood D.C™, in which D&F Estates was cited in approval.

The position in Malaysia appears to be no different. The principles in Murphy
v Brentwood was generously applied in Kerajaan Malaysia v Cheah Foong Chiew**,
where the court struck off an action for pure economic loss. The law in Murphy was
again cited with approval in the later case of Teh Khem On v Yeoh & Wu Development
Sdn Bhd™. However, the law took a drastic turn in Dr. Abdul Hamid Abdul Rashid v
Jurusan Malaysia Consultants'®, where the court surprisingly allowed a claim for pure
economic loss in an action for negligence. A claim relating to a collapse of a house
due to a landslide, the High Court took a bold step in not following Cheah Foong
Chiew and Teh Khem On, and distinguishing the English precedents of D&F Estates
and Murphy v Brentwood. Instead, the court relied on the alternative jurisprudence
developed in the other Commonwealth jurisdictions®’.

However, as in the shift in the English common law, the legal position
enunciated in Dr. Abdul Hamid Abdul Rashid v Jurusan Malaysia Consultants was to
be overruled by the Court of Appeal in Arab Malaysian Finance v Steven Phoa Cheng
Loon & Ors and other appeals®®, which was later reaffirmed by the Federal Court in

Majlis Perbandaran Ampang Jaya v Steven Phoa Cheng Loon & Ors'®. Therefore, as

13 Murphy v Brentwood D.C. (1990) 1 AC 398

14 Kerajaan Malaysia v Cheah Foong Chiew (1993) 2 MLJ 439

15 Teh Khem On v Yeoh & Wu Development Sdn Bhd (1995) AMR 1558

16 Dr. Abdul Hamid Abdul Rashid v Jurusan Malaysia Consultants (1997) 3 MLJ 561

17 See the New Zealand case of Invercargill City Council v Hamlin (1996) 1 AER 756, the Canadian
case of Winnipeg Condominium No. 36 v Bird Construction Co Ltd (1995) 121 DLR (4th Ed) 193, the
Australian case of Bryan v Maloney (1995) 28 ALR 163 and the Singaporean case of RSP Architects
Planner & Engineers v Ocean Front Pte Ltd (1996) 1 SLR 113.

18 Arab Malaysian Finance v Steven Phoa Cheng Loon & Ors and other appeals (2003) 1 MLJ 567

19 Majlis Perbandaran Ampang Jaya v Steven Phoa Cheng Loon & Ors (2006) 2 MLJ 389



the current situation stands, the law remains as the position of Donoghue v Stevenson,
D&F Estates and Murphy v Brentwood.

This area of the law in Malaysia is perhaps best described by Abdul Hamid
Mohamed FCJ, who, whilst acknowledging the uncertainties in the law, decided
against a claim for pure economic loss in Majlis Perbandaran Ampang Jaya v Steven
Phoa Cheng Loon & Ors: -

“Now, reflecting on my own judgement in Nepline Sdn Bhd delivered ten
years ago, | am afraid | am still of the same view regarding the approach that
the court has to take in view of s 3(1) of the Civil Law Act 1956, the effect of
the provision and the proviso thereto and the decision to accept claims for pure
economic loss in negligence in limited cases, considering the local
circumstances. However, | shall not venture to say where the line should be
drawn. It may be said that this will lead to uncertainty in the law. The answer
to that is that this whole area of common law itself is fraught with
uncertainty”20

The proposed dissertation will cover the following areas / issues: -

a) To critically analyze the nature, history, concept and
development of pure economic loss. The thesis will focus on theories,
arguments and concepts by academicians?®® and from case-law
decisions?;

b) To critically analyze the development on pure economic loss in
England, Malaysia and other Commonwealth jurisdiction®;

c) To critically analyze the correct jurisprudential approach on the
recoverability of economic loss in Malaysia; whether it is recoverable or
not; and whether it should be recoverable or not. In ascertaining the
correct jurisprudential approach on the recoverability of economic loss
from the Malaysian perspective, the thesis hopes to offer its own theory
on the concept of pure economic loss, and will attempt to offer some
suggestions to overcome the problems relating to the application of the
law on pure economic loss in the construction industry, perhaps

20 |pid. at p. 421.

21 There appears to be two opposing camps in the views of the academicians — one group is pro-
Donoghue v Stevenson, whilst the other pro-Dutton and Anns. There is also a group of so-called
neutrals, preferring to accept both sides of the argument.

22 Lord Bridge’s Complex Structure Theory in D&F Estates.

23 New Zealand, Australia, Canada and Singapore.



