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ABSTRACT

The conflict in Northern Nigeria has been a devastating conflict that has resulted in
the death of innocent civilians and destruction of civilian objects. The asymmetric
strategies employed by Boko Haram such as guerrilla warfare, suicide attacks, acts of
terrorism and population-centric warfare have blurred the distinction between
combatants and civilians. This has created a terrain that is difficult to distinguish
civilians who are taking a direct part in the hostilities from civilians who are not
taking an active part in the conflict. As a result, thousands of innocent civilians were
killed and civilian objects worth millions of Nigerian Naira were destroyed. Thus, this
research examines and analyses the nature of the conflict in Northern Nigeria with a
view to ascertaining whether the situation has reached the legal threshold for an armed
conflict, which triggers the application of IHL. The research further examines whether
the parties involved in the conflict have observed their respective obligations of
distinguishing between combatants and civilians, and whether the failure of the parties
to respect the principle of distinction amounts to serious violations of IHL. Multiple
methodologies are employed in order to carry out the research effectively. The
research uses doctrinal methodology in order to appraise the position of the principles
law. It uses comparative methodology in trying to examine whether Boko Haram has
been respecting Islamic rules of warfare since the group claims to be an Islamic sect.
Case study methodology is also used in order to fit in the argument and observations
of the research to the facts of the conflict in Northern Nigeria. The research findings
show that the conflict in Northern Nigeria has reached the required legal threshold for
an armed conflict, which prompts the application of IHL. It further reveals that the
parties involved in the conflict have failed to observe the basic principles of IHL and
the armed group has in addition, failed to observe the Islamic rules of warfare. The
failure of parties to the armed conflict to comply with the fundamental norms of IHL
particularly principle of distinction amounts core international crimes. The research
suggested that since the conflict in Northern Nigeria has reached the required legal
threshold for an armed conflict, IHL applies and the parties thereto should respect
their obligations in terms of civilian protection by distinguishing combatants from
civilians.



Guand ,\Z\.mﬂi

AL ) 1 sl (ool (faks Blo gl S dolar oy Lpomg U 3 ¢l O
Sy iela etz 3 Olamslinlly aolhly Ll OISzl padksy csal) 3
Juast o Lapdy il oYL 3wVl Slemdly (Oblasl O pl>
O s e o OO e bl S 3 Osy ccupdly Ol
Jlsl 3 asjlal) aeled) sliasl (g smadl) 3 pne alg)) M sl By Ll
ol Jlasl (3 ade BSles ESla Yl Gl Cpy ale S Ll
d Jo 2oy dla) (B2t ey sl p VI gl e BYYI B & (U B
JW z\},a)\ daab ol e Jelby Ld el Ol ol Lgneld Fhay cslsm
Golar Mz U bl gl as ) Loy 15 o)l OIS L aSTH s L
G el GLLYN 13 Les ol s (eSS Ll Jodl 05l
LY il pde B By b Lol GlasY) Lol 0pWL ol 5 il
Ol Spdas SSTen) U] g5 28 Gl 0B dLlly B (a2l
LY p) (s v 1 ol gl n o) (3 Bl malidly L gl Lo
dagid) Loslieg LYl Lol O8N &L 10l medly L Lol 05l sl
B al e I & Caially gl gy SV duhld gl meidly L adY)
oo gkl g as ) ey s JWE 3 Ciadl Jlesly glall O tes
sda LY doll) O by dealy 1 BTy Caall Jleel 3 aglell 1LY
Byl sds sl Lades a0 iy Lol gL 0L alEN) pisy SS1esY)
U3y (ol Bl Tos alisly gLedYl Lol 08l ay o) UL alll 5y 2

Apms I 3 Y AW 5



APPROVAL PAGE

The thesis of Abdulrashid Lawan Haruna has been approved by the following:

Mohammed Nagib Ishan Jan
Supervisor

Mohammad Hisham Mohammad Kamal
Co-supervisor

Abdul Ghafur Hamid
Internal Examiner

Rohimi Shapiee
External Examiner 1

Myint Zab
External Examiner 2

Sohirin M. Solihin
Chairperson



DECLARATION

| hereby declare that the thesis is the result of my own investigations, except where
otherwise stated. | also declare that it has not been previously or currently submitted

as a whole for any other degree at IITUM or other institutions.

Abdulrashid Lawan Haruna

Signature...............cccoeenn..



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND AFFIRMATION OF
FAIR USE OF UNPUBLISHED RESEARCH

PRINCIPLE OF DISTINCTION IN ASYMMETRIC ARMED
CONFLICT: ACASE STUDY OF THE CONFLICT IN
NORTHERN NIGERIA

| declare that the copyright holder of this dissertation are jointly owned by the student
and 1HUM.

Copyright © 2015 Abdulrashid Lawan Haruna and International Islamic University Malaysia. All rights
reserved.

No part of this unpublished research may be reproduced, stored in a retrieval system,
or transmitted, in any form or by any means, electronic, mechanical, photocopying,
recording or otherwise without prior written permission of the copyright holder
except as provided below

1. Any material contained in or derived from this unpublished
research may be used by others in their writing with due
acknowledgement.

2. ITUM or its library will have the right to make and transmit copies
(print or electronic) for institutional and academic purposes.

3. The INIUM library will have the right to make, store in a retrieved
system and supply copies of this unpublished research if requested by
other universities and research libraries.

By signing this form, | acknowledged that | have read and understand the HUM
Intellectual Property Right and Commercialization policy.

Affirmed by Abdulrashid Lawan Haruna

Signature Date

Vi




This work is dedicated to my beloved parents Alhaji Haruna Lawan Duhu and Hajiya

Hauwa Haruna and my precious children Hauwa, Khadija and Muhammad.

vii



ACKNOWLEDGEMENTS

All praise be to Allah, the Beneficent and the Merciful for sparing my life and giving
me the opportunity and strength to write this thesis. May peace and blessings of Allah
be upon His noble Prophet Muhammad (PBUH), members of his family, his
companions and his followers up to the day of Judgement.

My special gratitude goes to my supervisors Prof. Dr. Mohammed Nagib Ishan
Jan and Assoc. Prof. Dr. Mohammad Hisham Mohammad Kamal who have been
providing me with useful guidance and contributions despite their tight schedules.
May Allah reward them abundantly and crown their efforts with success in this world
and hereafter. My appreciation also goes to Prof. Isa H. Chiroma and other colleagues
in the University of Maiduguri for their support and encouragement. May Allah bless
and grant them success in all their endeavours.

I am equally indebted and grateful to my parents Alhaji Haruna and Hajiya
Hauwa, and my step mothers Hajiya Sa’adatu and Fatima for their support,
encouragement and prayers, which have led to the success of this research. May Allah
reward them abundantly and grant them paradise. My special gratitude goes to my
lovely wife Sakina and my lovely children Ummi, Khadija and Muhammad for their
understanding, forbearance, care and love throughout the period of my study. May
Allah bless and grant them success in this life and hereafter.

| owe a special thanks and appreciation to my family members Habib, Talib,
Jamila, Saidu, Buba, Halima, Rilwan, Aldeen, Aisha, Najat, Idris and others for their
support, encouragement and prayers. May Allah bless and grant them success in all
their endeavours. | am also thankful to my in-laws Alhaji Bukar and Hajiya Fatima for
their support, encouragement and prayers. May Allah bless and reward them
abundantly.

I am specially indebted and most grateful to my friends Alhaji Umar, Magaji,
Magashi, Idris, Kwagyang, Aliyu, Imam Tamim, Karumi, Bayo, Yahya, Adamu,
Kumar, Dauda and those whose names are not expressly mentioned for their
encouragement and support toward accomplishing this research. May Allah bless and
grant them success in this life and hereafter.

Alhamdulillah!

viii



TABLE OF CONTENTS

y N 01S] (- (o1 SO i
YA oI 1 (o T 1A = o] [ i
APPIOVAL PAJE......iiieiecie ettt re e reanes iv
DECIArAtION PAGE ... ccveeeeeieiete ettt v
(000 0) Y/ AT 0 = Vo TSSO PSURSTPSURRPR vi
(1T [ o7 110 ] [ Vi
ACKNOWIEAGEMENTS ...t re e enes viii
List of International INSTrUMENTS.......c.vviiiiiiiee e Xii
I ) = LT (=TT XV
TS 0] R 1Y XV
IS AL AN o] o T =iV AT: L o] TR XVvii
Table Of TranSHEEratioN..........cccvviiiiiiiiii et e s s earee s XViii
CHAPTER ONE: GENERAL INTRODUCTION ....ccociiiiieciecee e 1
IR [ 1 (oL [N o3 1T [P UTRRR 1
1.2 Statement of the ProbIem ........c..oooiiiiiiiiee e 4
1.3 Objectives 0f the RESEArC ..........c.ccviiiiiieii e 6
1.4 HYPOTNESIS ...t b 6
1.5 Scope and Limitations of the Study............ccccceveiiiiiiic e 7
1.6 MEtNOAOIOGY .....ccueieiiiieitiiic s 9
1.7 LITErature REVIBW ......c.veviiiiiiieiee ettt ettt bae e b 11

CHAPTER TWO: ARMED CONFLICT AND ASYMMETRIC ARMED

(@ 1N I O S 42
2.1 INTFOAUCTION ..ot 42
2.2 General Concept of International Humanitarian Law ...........c.ccocceevvienenee. 43
2.3 Concept of Armed ConfliCt.........c.ccoveiiiii i 47
2.4 International Armed ConFlCT .........ccovveiiiieieee e 52
2.5 Non-International Armed ConfliCt ...........ccoovviiiiiiiiii e, 57
2.5.1 Organisation of the Armed Group as a Requirement............cccc..... 61
2.5.2 The Requirement for Protracted Armed Violence.............c.cccoevnen. 62
2.5.3 Territorial Control as a RequIrement .........cccceoevenenene e 64
2.5.4 The Ability to Implement THL ...........ccooeviiiiiiie e 65
2.6 Internationalised Armed ConfliCt...........ccocevieiiiiecie e 66
2.7 Asymmetric Armed ConfliCt ..o, 70
2.8 Application of IHL in Asymmetric Armed Conflict............ccocvvviiiininnnn, 83
2.9 CONCIUSTON ...ttt sre s 91
CHAPTER THREE: PRINCIPLE OF DISTINCTION IN
ASYMMETRIC ARMED CONFLICT ..ottt 94
3L INEOTUCTION. ...t 94
3.2 Nature and Origin of Principle of DiStinCtion ..........cccccoovvviniiiiieninienn, 95
3.3 Principle of Distinction in Asymmetric Armed Conflict...............ccceneeee. 101
3.3.1 Combatants in Asymmetric Armed Conflict ...........ccccoevvvieivenne. 104
3.3.2 Civilians in Asymmetric Armed Conflict............ccccoovviiiiiieiieeinnnn, 108



3.3.3 Notion of Armed GroUPS ......ccverveeieieeieaie e e eee e e eee e sre e 114

3.4 Military Objectives and Civilian ODJECtS ..........cceivevereiiiineneeeeeeee 123
3.4.1 Military ODJECLIVES ....ccecviiieiiee et 124
3.4.2 Civilian ODJECES. ....cviiiiiiieicee e 127

3.5 Notion of Direct Participation in HOStIItIES...........ccccoveveiieiicii e 129
3.5.1 Constitutive Elements of Direct Participation in Hostilities............. 133

3.5.1.1 Threshold of Harm........cccccooiiiiiniiiiee e 133
3.5.1.2 DireCt CauSALION .......oveeieeieiieieeie et 136
3.5.1.3 Belligerent NEXUS .........cccevveiieiienie e 139
3.5.2 When Does Direct Participation Begin and End?............cccccoveeneen. 141
3.5.3 The Revolving Door of Civilian Immunity..........cccccceevviieiieinenen, 143

3.6 Challenges of Principle of Distinction in Asymmeric Armed
CONTIICES 1.t 146

K A 03 Tod [1ES] o] SRS 151

CHAPTER FOUR: WARFARE AND PRINCIPLE OF DISTINCTION

UNDER ISLAMIC LAW ..ottt sttt 154
ot L1 oo 0 od o] PSSR 154
4.2 War and Its Legitimacy in ISIam ..........c.cccoooeiiiii i 155
4.3 Typology of War in ISIamic LaW..........ccoviiiiiiniiiiee e 162

4.3.1 War against Rebellion and the Status of Rebels ..........c.cccccevvennane. 162
4.3.2 War againSt APOSTALES.........ccueiirierierieriesii s 166
4.3.3 War against Highway RODBDErS ..........cccccveiiiiiiiicccee e 169

4.4 Principle of DIStINCLION. .......ccccviiiiiieieresc e 172
4.4.1 Nature and Meaning of Principle of Distinction.............cccccccevennne. 173
4.4.2 Combatants in ISIam..........cccoiieiiiecee e 180
4.4.3 Civilian IMMUNILY ......ccoveiiiieice e 182
4.4.4 Civilian Objects and Military Objectives..........cccovviiiiininnciennnn, 187
4.4.4.1 Civilian ODJECES ....oocviiiicecceee e 187

4.4.4.2 Military ODJECTIVES ......covviiiiiiiiieeieeee s 193

4.4.5 Status of Direct Participation in Hostilities..........c.cocoovviieiiciienen 194

T O o] o] 1] (o] o USSR 196

CHAPTER FIVE: HISTORICAL OVERVIEW OF CONFLICTS IN

NORTHERN NIGERIA ... .ot 198
TN A 1o To [0 Tox o] o TSRS 198
5.2 Historical Background of Northern Nigeria ..........ccccooveniiineninisieien, 199

5.2.1 The Pre-Colonial Period...........cccooviieiinieniiiciie e 200
5.2.2 The Period of ColonialisSm ..........cccovveiiiiiiieicce e 203
5.2.3 The Post-Colonial Period............cccoiveiiiiiiiiiiie e 206
5.3 The Nature of Conflicts in Northern Nigeria.........ccccooceveniiinenininieien, 208
5.4 Religious Conflicts in Northern Nigeria.........cccocovevieiiievie e 214
5.5 The Evolution of the Boko Haram Conflict in Northern Nigeria............... 218
5.5.1 The Period before July 2009..........cccoiieiiiiiice e 218
5.5.2 The July 2009 AHACK.........ceeiieeieiieieee e 222
5.5.3 The Period After the July 2009 AttacK...........ccccccovvviiiiiiciii e, 224
5.6 CONCIUSION ......viiiieie ettt st e e ae e nre s 231



CHAPTER SIX: THE CONFLICT IN NORTHERN NIGERIA AND THE
APPLICATION OF THL ocviiiiiece sttt
6.1 INEFOTAUCTION. ....c.viiiiticieiic ettt
6.2 The Conflict in Northern Nigeria as an Armed Conflict...........c.cccccoeenen.
6.2.1 The Protracted Nature of the Conflict..........ccccovviiniiiiniie
6.2.2 Organisation as a Qualification for an Armed Group ............ccceveneee.
6.2.3 Territorial Control as a Criterion ...........ccocvvereieneneseseseeeee s
6.2.4 The Ability to Implement THL ...
6.3 War against Terrorism and Armed Conflict..........cccccevvvieviiie i,
6.4 Application of IHL in the Conflict in Northern Nigeria..........cc.ccocvevvenenee.
6.5 Principle of Distinction and the Conflict in Northern Nigeria ...................
6.6 Boko Haram and Principle of Distinction under Islamic Law ...................
8.7 CONCIUSTON ..ttt bbbt

CHAPTER SEVEN: ENFORCEMENT OF IHL IN THE CONFLICT IN
NORTHERN NIGERIA ... ..ottt
7.1 INTrOAUCTION L.ttt
7.2 Repression of Violations of THL ...
7.2.1 WAK CIIMES..utiiiitiiiesiesiieieeie ettt sttt sttt es
7.2.2 Crimes against HUMANILY ........cccooeiiiiiiiieeeee e
7.2.3 GENOCIAR .....vevveieie sttt bbb
7.3 Responsibility for the Violations of THL ...........ccooeiiiiiiiiiiiiieeeee,
7.3.1 State ReSpoNnSIDIlItY .........ccoveiiiiiiiccece e
7.3.2 Individual Responsibility...........cociiiiiiiiiii
7.3.3 Command ResponSibility ........ccooeiieiiiiiiic e
7.4 Jurisdictions for Violations Of THL .........ccccceviiiiieniece e
7.4.1 National JUrISAICLION..........ooviiiieieie s
7.4.2 Universal JUMSAICTION ..........oiveiiie e
7.4.3The ICC JUMISAICLION ......covveiieieie e
7.5 Compensation for VIOIatioNS. ..........ccccoviiiiiiiniiieee e
7.6 CONCIUSTON ...ttt sttt

CHAPTER EIGHT: CONCLUSION ..ottt
8.1 ReSEArCh FINGINGS ......oiviiiiiiiiiiieiee s

8.2 RECOMMENALIONS ......eviiviiieiieie ettt

8.2.1 Recommendations to Nigerian Government...........c.ccccoceevvereieennnnn

8.2.2 Recommendations to Boko Haram ..........ccccccevvvieivennnie s

8.2.3 Recommendations to the International Community ...........c...cccc......

8.3 Suggestion for Further RESEArch .........c.ccoovvviiiiiiiiie e

BIBLIOGRAPHIY ..ot

Xi



LIST OF INTERNATIONAL INSTRUMENTS

African Charter on Human and Peoples’ Rights (ACHPR), entered into force October
1986.

African Union Convention for the Protection and Assistance of Internally Displaced
Persons in Africa, October 2009, entered into force December 2012.

Control Council Law No. 10, 20 December 1945, 3 Official Gazette Control Council
for Germany 50 (1946).

Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the field, entered into force October 21, 1950, 75 U.N.T.S. 31.

Convention for the Amelioration of the Condition of the Wounded, Sick and
Shipwrecked Members of Armed Forces at the Sea, entered into force October 21,
1950, 75 U.N.T.S. 85.

Convention for the Suppression of Unlawful Seizure of Aircraft [Hijacking
Convention], 860 U.N.T.S. 105, entered into force October 14, 1971.

Convention on the Non-Applicability of Statutory Limitations to War Crimes and
Crimes Against Humanity, adopted by General Assembly Resolution 2391 (XXIII) of
26 November 1968 and entered into force on 11 November 1970.

Convention on the Suppression and Punishment of Apartheid 1015 UNTS 243,
entered into force 18 July 1976.

Convention Relative to the Protection of Civilian Persons in Times of War, entered
into force on October 21, 1950, 75 U.N.T.S. 267.

Convention Relative to the Treatment of Prisoners of War, entered into force October
21, 1950, 75 U.N.T.S. 335.

Declaration Renouncing the Use, in Time of War, of certain Explosive Projectiles
under 400 Grammes Weight, adopted 29 November 1868.

International Convention Against the Taking of Hostages 1316 UNTS 205, entered
into force June 3, 1983.

International Covenant on Civil and Political Rights (ICCPR), entered into force
March 1976.

International Covenant on Economic, Social and Cultural Rights (ICESCR), entered
into force March 1976.

Orgnisation of African Unity (OAU) Convention on the Elimination of Mercenarism
in Africa, adopted on 3 July 1977 and entered into force on 22" April 1985, OAU
Doc CM/817 (XXIX).

Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Adoption of an Additional Distinctive Emblem (Protocol I11), 8 December 2005.
Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977,
entered into force Dec. 7, 1978, 1125 U.N.T.S. 3, reprinted in 16 I.L.M. 1391 (1977).
Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts (Protocol I1), 8 June
1977, entered into force Dec. 7, 1978, 1125 U.N.T.S. 609, reprinted in 16 1.L.M. 1442
(1977).

Protocol 11 to the Convention on the Prohibition and Restriction of the Use of Certain
Conventional Weapons that Cause Unnecessary Suffering or Have Indiscriminate
Effect, adopted on 10 October 1980 and entered into force on 2 December 1983.

xii



Statute of International Criminal Tribunal for the Former Yugoslavia, adopted 25 May
1993.

Statute of the International Criminal Court, adopted on 17 July 1998 and entered into
force on 1 July 2002.

The Hague Convention Relative to Opening of Hostilities, signed 18 October 1907,
entered into force on 26 January 1910

The Hague Convention Relative to the Laying of Automatic Submarine Contact
Mines, signed 18 October 1907, entered into force on 26 January 1910

The Hague Convention Respecting the Laws and Customs of War on Land, signed 18
October 1907, entered into force on 26 January 1910

The Hague Convention Respecting the Rights and Duties of Neutral Powers and
Persons in Case of War on Land, signed 18 October 1907, entered into force on 26
January 1910

Vienna Convention on the Law of Treaties, entered into force on 27 January 1980,
1155 U.N.T.S. 331.

Xiii



LIST OF STATUTES

Criminal Code, CAP C38, Laws of the Federation of Nigeria, 2004.

Geneva Conventions Act, CAP G3, Laws of the Federation of Nigeria, 2004.
Instructions for the Government of Armies of the United States in the Field, General
Order N0.100 (Lieber Code 1863)

Penal Code (Northern States) Federal Provisions Act, CAP P3 Laws of the Federation
of Nigeria, 2004.

Terrorism (Prevention) Amendment Act, 2013.

The 1999 Constitution of the Federal Republic of Nigeria (as amended).

Xiv


http://en.wikipedia.org/wiki/General_order
http://en.wikipedia.org/wiki/General_order

LIST OF CASES

Case Concerning Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v. United States of America); Merits, International Court of  Justice, 27
June 1986

Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium), ICJ, General List No. 121, February 14, 2002

Germany v Poland, (Chorzo'w Factory case), Claim for Indemnity, Merits,
Judgement No 13, (1928) PCIJ Series A No 17, ICGJ 255 (PC1J 1928),  13th
September 1928, Permanent Court of International Justice [PCIJ]

Germany, Spanish Civil War Pension Entitlement Case, Case No. 58, Federal Social
Court, Decision of December 14, 1978

Guatemala Genocide Case, Judgement No. STC 237/2005 (Tribunal Constitutional
September 26, 2005)

Hamden v. Rumsfeld, 126 S. Ct. 2749 (2006)

Inter-American Commission on Human Rights, Report No. 55/97, Case No. 11.137
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria:
Equatorial Guinea Intervening) (Merits), Judgement of 10 October 2002, Summaries
of Judgements, Advisory Opinions and Orders of the International Court of Justice
Loayza Tamayo v. Peru, Judgement of 27 November 1998, 43 Inter-American Court
of Human Right (1998)

Prosecutor v Akayesu, Case No. ICTR- 96- 4- T, ICTR Judgement (Trial Chamber)
(1998)

Prosecutor v Radislav Krstic, Case No. 1T-98-33-T, ICTY (Trial Chamber), (2
August, 2001)

Prosecutor v Tihomir Blaskic, Case No.: 1T-95-14-A, ICTYJudgement, Appeal
Chambers, (29 July, 2004)

Prosecutor v Zejnil Delalic et al, Case No. 96-21-A, ICTY Judgement, (20 February,
2001)

Prosecutor v. Akayesu, Case No. ICTR-96-4-T, ICTR Judgement, (2 September,
1998)

Prosecutor v. Boskoski, Case No. IT-04-82-T, ICTY Judgement, (10 July 2008)
Prosecutor v. Delalic, Case No. IT-96-21-T, ICTY Judgement, (16 November 1998)
Prosecutor v. HadZihasanovic, Case No. IT-01-47-T, ICTY Judgement, (15
March,2006)

Prosecutor v. Halilovic, Case No. IT-01-48-T, ICTY Judgement, (16 November,
2005)

Prosecutor v. Haradinaj, et a.l, Case No. IT-04-84-T, ICTY (Trial Judgement) (2008)
Prosecutor v. Kordic, Case No. IT-95-14/2-A, ICTY Judgement, (26 February, 2001)
Prosecutor v. Kunarac et al., IT-96-23/1-A, ICTY Judgement, (12 June, 2002)
Prosecutor v. Limaj, Case No. IT-03-66-T, ICTY Judgement, (30 November, 2005)
Prosecutor v. Martic, Case No. IT-95-11-T, ICTY Judgement, (12 June, 2007)
Prosecutor v. Milosevic, Case No. IT-02-54-T, ICTY Decision on Motion for
Judgement of Acquittal, (June 16, 2004)

Prosecutor v. Musema, Case no. ICTR-96-13-T), ICTR Judgement and Sentence, (27
January, 2000)

Prosecutor v. Rutaganda, ICTR-96-3, ICTR Judgement, (6 December, 1999)

XV



Prosecutor v. Stanislar Galic, I1T-98-29, ICTY, Trial Chamber Judgement, (5
December, 2003)

Prosecutor v. Strugar, Case No. 1T-01-42-T, ICTY Judgement, (31 January, 2005)
Prosecutor v. Tadic, Appeal on Jurisdiction, Case 1T-94-1-AR72 (2 October 1995)
Public Committee Against Torture in Israel v.Government of Israel, (Targeted
Killings case) (2006) HCJ 769/02

Public Committee Against Torture v Israel, Supreme Court of Israel, Judgement, HCJ
769/02

Rio Frio Massacre v. Colombia, Case 11.654, Report No. 62/01, OEA/Ser.L/V/11.111
Doc. 20 rev. at 758 (2000).

Situation in the Republic of Kenya, Case No. ICC-01/09, 31 March 2010

The Legality of the Threat or Use of Nuclear Weapons, 1CJ Advisory Opinion, [1996]
The Prize Case, Supreme Court of the United States, Case No. 57, US, 1862

The Prosecutor v Clement Kayishema et al.,, Case No. ICTR-95-1-T, ICTR
Judgement, (21 May 1999)

The Prosecutor v. Drazen Erdemovic, 1T-96-22, ICTY Judgement, Summary of Trial
Chamber Judgement, (29 November, 1996)

The Prosecutor v. Omar Hassan Ahmad Al-Bashir, Case NO. ICC- 02/05- 01/09
(2009) ICC Decision on the Prosecutor’s Application for a Warrant of Arrest (Pre-
Trial Chamber)

The State of Israel v. Eichmann, Cr.C. (Jm) 40/61, 45 P.M. 3, part 11, (1961), 11

Trial of Wilhelm List and Others, United States Military Tribunal, Nuremberg, (The
Hostages Trial) (1949) Law

XVi



ACHPR
AQLIM
ATA
CAN
CAN
CID
CSDG
DSS
FCT
FRSC
ICC
ICCPR
ICESCR
ICJ
ICRC
ICTR
ICTY
IDP
IED
IHL
ILC
IMT
INSCT
JTF
LFN
MANPADS
NATO
NCFRMI
NEMA
NPC
NSA
OAU
OCHA
PBUH
PCIJ
PLC
POW
RPG
UCDP
UK
UNHCR
UNSC
UNTS
UN
USA

LIST OF ABBREVIATIONS

African Charter on Human and Peoples’ Rights
Al-Qaeda in the Land of the Islamic Maghreb
Afghan Transitional Administration

Christian Association of Nigeria

Computer Network Attacks

Criminal Investigation Division

Conflict, Security and Development Group
Department of State Security

Federal Capital Territory

Federal Road Safety Commission

International Criminal Court

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
International Court of Justice

International Committee of the Red Cross
International Criminal Tribunal for Rwanda
International Criminal Tribunal for the Former Yugoslavia
Internally Displaced Person

Improvised Explosive Devices

International Humanitarian Law

International Law Commission

International Military Tribunal

Institute for National Security and Counterterrorism
Joint Task Force

Laws of the Federation of Nigeria

Man-Portable Air-Defense Systems

North Atlantic Treaty Organisation

National Commission for Refugees, Migrants and IDPs
National Emergency Management Agency

National Population Commission

National Security Adviser

Orgnisation of African Unity

Office for the Coordination of Humanitarian Affairs
Peace Be Upon Him

Permanent Court of International Justice

Public Limited Company

Prisoner of War

Rocket Propelled Grenade

Uppsala Conflict Data Program

United Kingdom

United Nations High Commissioner for Refugees
United Nations Security Council

United Nations Treaty Series

United Nations

United States of America

XVii



TABLE OF TRANSLITERATION

Before using this Table, you must first install the AHT Times New Arabic fonts.

Table of the system of transliteration of Arabic words and names
used by the International Islamic University Malaysia.

b = - z = ) f = o
t = l S = o q = LB
th = l sh = o k = i
j = d S = U 1 = J
h = C d = ) m = e
d = Q Z = L h = 5
r = 2 gh = d y = ¢
Short: a="; =0 u= o

Long: 51:\; 1= ; u=23

Diphthong: ay =¢$ Vs aw =5 |

Xviii




CHAPTER ONE
GENERAL INTRODUCTION

11 INTRODUCTION

Principle of distinction is one of the rules regulating conduct of hostilities during
armed conflicts and is a fundamental principle of warfare under International
Humanitarian Law (IHL) and Islamic Law. The principle simply obliges parties to an
armed conflict to distinguish between combatants and civilians, and between military
objectives and civilian objects, and accordingly shall direct their operations only
against military objectives. Civilians and their objects enjoy immunity from direct
attack so long as they do not participate in the hostilities or their objects have not been
used for military purpose. Where civilian participates or a civilian object is used for
military operation, they lose their immunity and automatically become legitimate
military targets.

Recently, technological advancement has created asymmetry in the
sophistication of weapons. There is no symmetry in terms of weaponry and military
might, especially in cases of conflict involving state and non-state actors. Generally,
this inequality often leads to an imbalance in military capabilities of the parties. The
weaker party which is usually the non-state actor is forced to employ a mischievous
method of warfare such as indulging in indirect offensive, guerrilla warfare or the use
of civilian population as a shield in order to get the opportunity of carrying out
concerted attacks as well as protection against counter attack.” This emerging structure

of asymmetric conflict is characterised by scattered transnational, ethnic, religious, or

! Michael John-Hopkins, “Regulating the Conduct of Urban Warfare: Lessons from Contemporary
Asymmetric Armed Conflicts” vol. 92, No 878 (2010) International Review of the Red Cross, at 471.



special interest groups carrying out indiscriminate attacks against symbols of western
norm, schools, market places, places of worship, etc. creating difficulty in the
application of traditional laws to the situation.? Consequently, it creates a terrain that
is difficult or even impossible for the parties to the conflict to distinguish combatants
for the purpose of attack from civilians who should be spared against direct attack.

This depicts the picture of the conflict that has been rocking the northern part
of Nigeria. The conflict has been characterised by blatant abuse of rules protecting
civilian and civilian population during armed violence. There has been serious
breached of fundamental guarantees contemplated by IHL, human rights law and
Islamic law for the safety of the protected categories of persons in armed conflicts.
The aftermath of this abuse has led to the death of thousands of civilians, forced
displacement of civilians, enforced disappearances and destruction of civilian objects.
Sadly, the overwhelming majority of the victims are innocent civilians who deserve to
be protected from the dangers and effects of hostilities if proper method of warfare is
employed.

Unfortunately, the abuse of rules of engagement and fundamental guarantees
that has been taking place in the conflict in Northern Nigeria has been largely
attributed to the Nigerian Armed Forces (Joint Task Force [JTF]) that were deployed
to protect civilians and their property, and to assist in restoring peace and order in the
northern part of the country. Amnesty International which has been keenly following
events during the conflict, in its 2012 report on the security situation in Nigeria,

blamed the government security agents for the abuse of citizens’ rights, forced

? Francois-Bernard Huyghe, “The Impunity of War” vol. 91, No.873 (2009) International Review of the
Red Cross, at 30.



displacement and destruction of civilian property.® Similarly, Human Rights Watch in
its 2012 report on Boko Haram* attacks and the Security Forces abuses in Nigeria has
also lamented over the state of affairs in Northern Nigeria and associated the
deteriorating situation in the region to the deployment of the armed forces (JTF).’

On the other hand, the armed group (Boko Haram) which is fighting the
government of Nigeria and its agencies also contributed to the wanton destruction of
civilian lives and property.® The group has engaged in the use of unconventional
methods of warfare such as suicide attacks, guerrilla warfare, abduction of female
teenagers and population-centric warfare. These methods of warfare have added to the
blurring line of the distinction between combatants and civilians in the conflict in
Northern Nigeria, which has led to serious violations of the laws and customs
applicable in armed conflicts. On several occasions, Boko Haram has carried out
direct attacks against the civilian population and destroyed civilian objects that were
not used for military purposes. As such the reports of both Amnesty International and
Human Rights Watch have indicted the armed group for human rights violations and
for the indiscriminate attacks that may amount to crime against humanity.

Therefore, the general civilian population is at the centre of the dilemma of

attacks from both the parties involved. In an ideal situation of internal disturbance and

¥ Amnesty International, Nigeria: Trapped in the Cycle of Violence, London: Amnesty International,
2012, at 21-23 (hereinafter ‘Amnesty International Report’).
* “Jama ‘atu Ahlus-Sunnah Lidda ‘wati wal Jihad” which literally means “people committed to the
propagation of the Prophet’s teachings and Jihad” is the name of the group involved in the conflict in
Northern Nigeria. However, the group is popularly known as Boko Haram in Hausa language, which
means western education is prohibited. Boko Haram is an Islamic group that believes politics in
northern Nigeria has been dominated by a cabal of corrupt, false Muslims. The group wants to wage a
war against them, and the Federal Republic of Nigeria generally, in order to create a “pure” Islamic
state ruled by shari’ah law. See Haruna Muhammad Salihi, “Governance Failure and Political Violence
in Nigeria: The Jama ‘atu Ahlus-Sunnah Lidda ‘wati wal Jihdd in Perspective” in Nigeria’s Convulsive
Federalism: Perspectives on Flash-Points of Conflict in Northern Nigerian, edited by Habu
Mohammed, Ibadan: Cypress Concepts and Solutions Ltd., 2012, at 217-218; Andrew Walker, “What is
Boko Haram” Special Report 308 (June 2012) United States Institute of Peace, at 11.
® Human Rights Watch, Spiraling Violence: Boko Haram Attacks and Security Force Abuses in
fls\ligeria, USA: Human Rights Watch, 2012, at 38 (hereinafter ‘Human Rights Watch’)

Ibid.



tension, human rights law protects the citizens against degrading and inhumane
treatment which are also protected under international human rights instruments and
the Constitution of Nigeria. However, where the situation of the conflict has escalated
beyond internal disturbance and tension, it automatically falls into the jurisdiction of
IHL in order to properly protect civilians and civilian objects. It is important to
mention that the application of IHL to a particular situation can only be made by
ascertaining an individual cases and based on the available indicators for determining
whether such a situation has qualified as an armed conflict or not.

In the case of the conflict in Northern Nigeria, human rights law ought to
govern the situation but for reasons to be discussed in this research, the situation has
reached the required legal threshold for an armed conflict. The application of IHL in
the conflict would provide better protect and confidence to the civilians. Application
of Islamic law of warfare may also play a vital role in curbing the menace of Boko
Haram since it has been claiming affiliation with Islam. The application of IHL and
Islamic law in the conflict will create a perfect obligation on both parties to the
conflict and Boko Haram should be made to observe Islamic norms in addition to its

IHL obligations.

1.2 STATEMENT OF THE PROBLEM

In recent times, the use of unconventional methods of warfare in contemporary
asymmetric armed conflicts coupled with the emergence of sophisticated weapons has
endangered the protection of civilian population. The civilian population is used as a
shield either for the purpose of carrying out concerted attacks or as protection against
counter attacks. Likewise, lack of clear status of members of organised armed groups

has also contributed in blurring the distinction between combatants and civilians in



conflicts involving non state actors. These have created a terrain that poses a serious
challenge as to who is a legitimate target for the purpose of attack and who should be
spared against the dangers of hostilities. In such circumstances, military commanders
are put in a state of dilemma as to how to effectively apply the principle of distinction
in carrying out their military operations. Thus, same problem characterised the
conflict in the northern part of Nigeria. The armed group involved in the conflict has
been using unconventional methods of warfare. This has resulted in the wanton
killings of innocent civilians who are not or no longer participating in the hostilities.
In addition, application of IHL to the conflict as a legal regime during armed conflict
remains a controversial issue since its application centres largely on ascertaining
whether the conflict has reached the intensity envisaged by the law. Therefore, the
researcher poses the following questions, which this research addresses:

a. Does the conflict in Northern Nigeria meet the legal threshold for an
armed conflict that triggers the application of IHL?

b. What class of armed conflict does asymmetric armed conflict belong and
what is the legal regime applicable in the armed conflict?

c. Does principle of distinction provide protection to civilians against direct
attack in asymmetric armed conflict?

d. What is the position of Islamic law with respect to principle of distinction
as a method of warfare and has Boko Haran been observing the principle
in the conflict in Northern Nigeria?

e. Do the parties to the armed conflict in Northern Nigeria commit serious
violations of IHL that amount to war crimes, crimes against humanity and
genocide?

f.  What is the way forward?



1.3

OBJECTIVES OF THE RESEARCH

The objectives of the study are to:
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Examine the conflict in Northern Nigeria with a view to determining the
nature of the conflict and the applicability of IHL in the conflict.

Examine asymmetric armed conflict with a view to determining the legal
regime applicable in the armed conflict.

Examine and analyse principle of distinction as a rule of warfare that
accords protection to civilians against direct attacks in asymmetric armed
conflict.

Examine principle of distinction under Islamic law and determine whether
Boko Haram has been observing the principle during hostilities.

Examine whether serious violations of IHL have been committed in the
conflict in Northern Nigeria and whether such violations amount to war
crimes, crimes against humanity and genocide.

Suggest and recommend how to effectively provide protection to civilians

and civilian objects in the conflict in Northern Nigeria.

HYPOTHESIS

Considering the intensity of the conflict in Northern Nigeria coupled with the nature

of the armed group Boko Haram, the researcher posits that:

The conflict in Northern Nigeria has reached the required legal threshold for a

non-international armed conflict that triggers the application of IHL.

Asymmetric armed conflict is a species of non-international armed conflict

that is regulated by Common Avrticle 3 of the Geneva Conventions of 1949,



