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ABSTRACT

This study uses the method of case analysis in order to synthesis between two
opposing arguments pertaining to the application of equitable principles to the
Malaysian land law. However, the analysis of the majority of the cases shows that
equitable principles of universal application might be necessary. This thesis further
discusses the new developments of equity in other Torrens jurisdictions especially
Australia, which has, to a considerable extent, influenced the trend of the application
of equitable rules in Malaysia. An attempt is also being made to point out that the
application of equitable principles to the Malaysian land law has caused some sort of
uncertainties to the registration of titles. Since a policy consideration may be needed
to resolve the dilemma of equity in the Malaysian land law, perhaps, time has come to
consider other bases of equity including Islamic law. The numerous modes of
deducing legal rules in Islam provide various means of exercising Islamic concept of

equity.

Chapters 1-4 discuss research methodology, literature review, historical development
of equity and sources of land law in Malaysia. The nature of equitable concepts
applicable in Malaysia is also discussed. Chapters 5-7 survey the extent of application
of equitable principles to all aspects of the Malaysian land law. Chapter 8 attempts to
highlight the practicality of introducing Islamic equitable principles into the
Malaysian land law. Chapter 9 concludes the research by giving some relevant

recommendations.
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CHAPTER ONE

STATEMENT OF INTENT AND RESEARCH METHODOLOGY

1.1 Background of Study and Statement of Problem

Much has been said about the role of equity and its peculiarity under the Malaysian
land law. Most of the writers and academics seem to agree that equitable principles
have taken their place comfortably under the Malaysian land system despite many
attacks and criticisms made by the courts in their decisions.! In fact, it has been
suggested that it should be considered a well-settled law that equity has formed part of
the Malaysian land law.> However, further discussion of this topic will show that
equity does not fit easily into the structure of the Malaysian Torrens system. Part of
this can be seen in the many conflicting decisions from the courts, some of which
emphasise registration as the cardinal principle under the system. Hence, accepting the
role of equitable principles will, to some extent, undermine the Torrens concept.’
Another important point which the writer wishes to emphasise in this study is the issue
of the acceptance of English equitable principles as part of the concept of equity.
There are cases where the judiciary has overlooked Islamic principles as a possible

basis for the application of equitable principles.” This has resulted in some of the legal

' Teo and Khaw, Land law in Malaysia, cases and commentary, Butterworth Asia, Malaysia, 2nd.
Ed., 1995, p. 258; Wong Sai Heng, “Equity in Malaysian land law”, (1991) Insaf, (Special Report) 9th.
Malaysian Law Conference, p. 300

2 R.R Sethu, “Equity in Malaysian land law”, (1991) Insaf, (Special Report) 9th. Malaysian Law
Conference, p. 301,

? See, a commient by Teo and Khaw pertaining to the decision of Mok Deng Chee v. Yap See Hoi
[1981] 2 M.L.J 321 in “Equity in Malaysian land law”, (1991) Insaf, (Special Report) 9th. Malaysmn
Law Conference, 255 at p. 273.

* See, Salleh Buang, “Kearah pengislaman Kanun Tanah Negara: satu kajian perbandingan”. Paper
presented at Seminar Perundangan Tanah Menurut Perspektif Islam, ITU, 18-19 March, 1989.



practitioners missing the valuable opportunity to apply the Islamic principles in their
decisions as one of the bases for administering the ;‘equitab]e principles™.
Furthermore, recently, the English courts have accepted a principle known as the “new
equity”. One of the problems with this new principle is that in some ways it runs
contrary to the religious and moral teachings in Malaysia.® Thus, it is vital for the
Malaysian courts tov revise its policy towards adopting the English equitable principles

as a basis for promoting equity.

Various court decisions and scholars’ opinions on this subject show that there are
many uncertainties with regard to the position of equity especially in the aspect of real
property law in Malaysia. Judges, lawyers and academics have made many remarks
and observations on this issue but the uncertainties have yet to be resolved. Their
writings seem to suggest some justifications as to whether equity should be adopted or
rejected in the Malaysian land law. However, there is no an in depth study so far, to
convince the public of the legitimacy of rejecting or accepting the equitable principle.
Furthermore, up to this date, to the best knowledge of the author, there is no research
undertaken to assess to what extent the equitable principles are in c ompliance with
Islamic principles and values in the Malaysian context. Thus, this study seeks to
analyse the views of the academics and the judiciary with the hope of providing the

basis for accepting or rejecting the principles of equity. At the very least, it is hoped

5 For example, see Sidek v. State Govt. of Perak, [1982] 1 MLL.J 313

S Tinsley v. Morgan [1993] 3 All ER 65. It has been said that this case “is a spectacular
manifestation of diversity of current judicial opinion on this most confused and confusing branch of

law, namely recovery of property transferred under or pursuant to illegal transaction,” see Enonchong
Nelson, “Illegality, the fading flame of public policy *, (1994) 14 Oxford Journal of Legal Studies, 295.



