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منِ الرحمِ االلهِ الرمِبِسحِي 

))ذَإِوكَا حمتمب يناسِ الن 

 ))لِدعالْا بِومكُح تنْأَ

When you judge between men, 

you judge with justice 

(Sūrah al-Nisā’ : 58) 

 

 
 
 
 
 



 
 
 
 
 

MITIGATING AND AGGRAVATING FACTORS IN 
ISLAMIC CRIMINAL JUSTICE AND MALAYSIAN 

CRIMINAL JUSTICE 
 
 
 

BY 
 
 
 

MOHAMAD KHAIRUDIN BIN KALLIL 
 
 
 

A DISSERTATION SUBMITTED IN PARTIAL 
FULFILLMENT OF THE REQUIREMENT FOR 

THE DEGREE OF 
MASTER OF COMPARATIVE LAW 

 
AHMAD IBRAHIM KULLIYYAH OF LAWS 
INTERNATIONAL ISLAMIC UNIVERSITY 

MALAYSIA 
 

DECEMBER 2005 
 
 
 
 



ABSTRACT 
 

 
Sentencing is aimed to punish the convict in order to deter him not to commit the 
offence again. In sentencing the court may consider some factors that forwarded by 
the parties that much influence the degree of punishment whether lighter sentence or 
severe sentence in order to uphold the criminal justice. The factors that covered under 
Islamic law are depending to the kinds of punishment and the judge has to hear these 
factors and even there are no mitigating and aggravating factors forwarded by the 
parties, he himself has to consider these factors. While, under Malaysian law, the 
consideration is vastly upon the judge to consider the factors that raised by the parties. 
Therefore, this dissertation deeply endevours comparing the mitigating and 
aggravating factors in Islamic Criminal Justice and Malaysian Criminal Justice. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



البحثصملخ  
 
 

 جزاء و ضعه الشارع للردع عن ارتكاب ما ى عنه و  إن القصد من العقوبة هو الزجر

 إن القاضي له .ة لغيره عبر أنه يكون الجريمة حتى لا يعاود الجريمة مرة أخرى كمالمرتكب

 لتطبيق العدالة  و تخفيف العقاب، تشديد العقابالعوامل فىحق خاص أن يقضى بعض 

 فإن هذين مظهرين تفريد العقاب يطبقان بحسب نوع أما فى الشريعة الإسلامية،. الجنائية

 موجود في الجريمة ه و لكن،لعقاب فى جريمة الحدودإذا،  ليس هناك تفريد ل. العقوبات

هاد  اجتفإن تخفيف و تشديد العقاب يخصانزي، و أما فى القانون المالي. القصاص و التعزير

 تشديد و جدير بذلك، أن هذه البحث يقارن بين إختلافات فى. الحاكم فى قضائهما

القانون فى ية العدالة الجنائالشريعة الإسلامية و فى ية  و تخفيفها فى العدالة الجنائالعقوبة

 .الماليزى
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INTRODUCTION 

 

One of the crucial parts in the administration of criminal justice process is 

sentencing which it is a final order disposing of a case in court. Before the court 

passes, a few steps are usually taken. The court may convict the accused 

immediately after recording a finding of guilty or it may postpone conviction 

until a little later. The court may then listen to submissions from both 

prosecution and defence pertinent to sentence. The prosecution invariably 

submits on aggravating factors, whilst the defence invariably forwards mitigating 

factors. 

 

The plea of mitigating factors forwarded by the prosecution to the court is aimed 

to influence the court to pass a possible sentence that more lighter. While, the 

opportunity in submitting the aggravating factors by the defence to the court is 

hoped not to impose a light sentence, thus imposing a severe punishment. In fact, 

the administration of the criminal justice process on sentencing in the submission 

of the mitigating and aggravating factors are varied among the procedure in 

. perspectiveahī‘arShMalaysia as well as the  

 

This includes the power of the judge in his discretion to consider the plea and the 

scopes and concepts of the mitigating and aggravating factors from each laws 

perspective. For instance in Islamic law perspective, the judge has full discretion 

in determining the submission according to the kind of crimes committed. Under 

Malaysian law, this opportunity is not considered as the entitlement of the 



offender. Thus, the court may not regard the plea if it thinks that the deterrent 

objective of punishment should be given priority.  

 

This dissertation aims to make a comparative study on the criminal justice on 

sentencing in the mitigating and aggravating factors both under Malaysian Law 

and Islamic Law. 

 

Initially, this dissertation consists of five chapters. The first chapter will deal with 

the theory of the criminal justice, its definition and scopes, the criminal justice in 

.  law and Malaysian lawahī‘arShsentencing under  

 

The second chapter will discuss on the aims of sentencing under both laws as the 

objectives of the punishment and sentencing are much closely related to each 

other in pronouncing any sentences. 

 

The third chapter will examine the sentences available under both laws and their 

relevancy. The subsequent chapters i.e. four and five will directly compare the 

. and Malaysian lawsahī‘arShmitigating and aggravating factors under  

 

At the conclusion, there are some concluding remarks on the topic as regard to 

the criminal justice on sentencing in mitigating and aggravating factors under 

these laws. 

 

  

 



 

CHAPTER ONE 

CRIMINAL JUSTICE IN SENTENCING 

 

1.1 Definition of Criminal Justice 

Criminal justice is about society’s formal response to crime and it is defined 

more specifically in terms of series of decisions and actions taken by a number of 

agencies in response to a specific crime or criminal or crime in general. Following 

the recognition of a crime-like incident, or in seeking to prevent lawless 

behaviour, criminal justice agencies become involved. There are four key sub-

system of criminal justice:1 

 

 1.  Law enforcement: involving the police and prosecution agencies. 

 2. Courts: making decisions about pre-trial detention, adjudication on the 

guilt  of the defendant, deciding on the sentence for those convicted and 

ensuring  that the rights of the defendant are respected. 

 3.  Penal System: involves probation and the prisons. 

 4. Crime prevention: involves the above agencies who deal with individual 

 offenders along with a wider group of agencies. For example, private and 

 governmental agencies, who plan crime-free environments or seek to 

change  the conditions that lead to criminal behaviour. 

 

 

                                                 
1 Davies, Croall and Tyrer, Criminal Justice: An Introduction to the Criminal Justice System In England and Wales, 2nd ed., Longman, London and New 

York, 1998, p.2 



 

Based on this definition, we can see that the criminal justice is applied wider 

from the very beginning of the criminal action until the end of the result of the 

action taken by the court. However, the important part in the criminal justice 

system is the sentencing decision whereby under this stage, it is the climax of the 

justice decision to impose any sentences that appropriated to the offence 

committed. Therefore, the question of mitigating and aggravating of the 

punishment are much debated in the court by both parties, i.e.  the prosecutor 

and the accused to influence the decision of the court in sentencing. While, the 

court under his discretionary power has to decide according to the criminal 

justice and ensuring the aims of sentencing are achieved in pronouncing the 

sentences.  

 

1.2 The aims of the Criminal Justice System 

It is important to distinguish the aims of the criminal justice system from the 

aims of sentencing, which merely relate to one element. This is because criminal 

justice not only covers the sentencing part but it covers from the early step of the 

criminal procedure until the end of the stage namely the enforcement and the 

execution of the sentences. The system encompasses a whole series of stages and 

decisions, from the initial investigation of crime, through the various pre-trial 

processes, the provisions of the criminal law, the trial, the forms of punishment, 

then the post-sentence decisions concerned with supervision, release from 

custody, recall procedures etc.  

 



It would hardly be possible to formulate a single meaningful ‘aim of the criminal 

justice’ which applied to every stage. It is true that one might gather together a 

cluster of aims: for example, the prevention of crime, the fair treatment of 

suspects and defendants, due respect for the victims of crime, the fair labelling of 

offences according to their relative gravity etc. But to combine these into some 

overarching aim such as the maintenance of a peaceful society through fair and 

just laws and procedures is determined surely to descend into vacuity, since it 

gives no hint of the conflicts that arise and the priorities that need to. As quoted 

in the Andrew Ashworth’s book, the aim of criminal justice is:2 

 

 To build a safe, just and tolerant society, in which the rights and responsibilities 

of    individuals, families and communities are balanced, and the protection and 

security of  the public are maintained 

 

Meanwhile, the aims of criminal justice as quoted in the Andrew Ashworth’s 

book do have a set of more focused aims, of which three are: 

 

 1. Reduction in crime, particularly youth crime, and in the fear of crime; 

and  maintenance of public safety and good order. 

 2. Delivery of justice through effective and efficient investigation, 

prosecution,  trial and sentencing, through support for victims. 

  3. Effective execution of the sentences of the courts so as to reduce re-

 offending and protect the public. 

 

                                                 
2 Andrew Ashworth, Sentencing & Criminal Justice, 3rd ed., Butterworths: London, Dublin, Edinburgh, 2000, pp. 59-60 



Therefore, we can differentiate that the aims of criminal justice covers all steps of 

criminal procedure while aims of sentencing are just covering the objective of the 

sentencing. But, both aim to maintain the peaceful society under the just laws.  

 

1.3 Theory of Criminal Justice on Sentencing   

The theory of criminal justice on sentencing is looked at the moral standing of 

the justification of the punishment. One way to justify punishment is by 

establishing that we are morally bound to punish those who commit crimes.  

Another reason for justification of criminal punishment is that the punishment is 

a way to control and prevent from committing the evils or crimes in the society as 

the crimes themselves are morally prohibited from being committed. 3 

  

A moral obligation to punish which rests on a commitment to protect against 

harm has better credentials. The state is morally bound to provide the needed 

protection through rules of conduct whose effectiveness requires that violations 

be punished. Limited in this way, the moral obligation to punish exists only so 

long as punishment is needed as part of a scheme of social protection.4 

 

1.4 Sentencing and Criminal Justice 

One of the parts of the criminal justice process is sentencing. It involves the role 

of judge to decide the appropriate punishment under his discretion according to 

the laws and the precedents. Actually the criminal justice system is to prevent the 

crime, i.e. through the punishment imposed by the court it would deter the 

convict and prevent him from committing the crime again. The criminal justice 
                                                 
3 Hyman Gross, A Theory of Criminal Justice, Oxford University Press, New York, 1979, pp.18 &19. 

4 Ibid., pp. 20 &21 


