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ABSTRACT

Alternative Dispute Resolution (ADR) is promoted because of its advantages over
litigation. There are many branches of ADR, among others are arbitration, mediation,
negotiation, and conciliation. This study focuses on conciliation and reconciliation of
matrimonial disputes handled by the Marriage Tribunal as a conciliatory body
appointed under section 106 of Law Reform (Marriage and Divorce) Act 1976. The
objective of this study is to analyze the problems faced by conciliatory bodies in terms
of effectiveness, competency, enforcement and impact on the target groups. Another
objective is to study the process of family mediation as practised in Australia,
Singapore and New Zealand to be as models of reference. In order to prove the
hypothesis, a special study has been carried out and questionnaires have been
distributed to the respondents. This study adopts both qualitative and quantitative
methods that are necessary for a socio-legal research. The qualitative method draws
data from the principles, legal writings, legislations, Malaysian family laws, case law,
and foreign family laws. The quantitative method employs the statistical tool, i.e,
Statistical Package for Social Sciences (SPSS) for Windows Program Version 17.0 for
data analysis. Two statistical procedures namely descriptive and inferential statistics
were used to analyse the empirical data. The findings of this study prove that although
majority of the respondents are quite satisfied with the reconciliation sessions and
officers in charge, it still fails to reconcile the disputing parties. It indicates that the
reconciliation process handled by the conciliatory body appointed by the government
under the Law Reform (Marriage and Divorce) Act 1976 is not effective. Therefore,
there is a need for the practice and the relevant law to be improved. This study has
also examined the practice of family mediation in other jurisdictions which could be
the model in order to establish family mediation in Malaysia.
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CHAPTER ONE

INTRODUCTION

1.0 BACKGROUND OF THE STUDY

Alternative Dispute Resolution (ADR) is settlement of disputes outside courts. It is a term
believed to be coined by the corporate world to signify any process to resolve dispute
without court trial which brings bad publicity, acrimony, high cost and high technicality.’
ADR in its technical meaning refers to those devices which are intended to solve disputes,
mainly out of court, or by non-judicial devices, that have emerged as alternatives to the
ordinary or traditional types of dispute settlement procedures.?

Dispute resolution outside of courts is not new; societies the world-over have long
used non-judicial, indigenous methods to resolve conflicts.® What is new is the extensive
promotion and proliferation of ADR models, wider use of court-connected ADR, and the
increasing use of ADR as a tool to realize goals broader than the settlement of specific
disputes. ADR processes may have application across many diverse areas that include
commercial, legal, social, environmental, international and political settings.* Disputes
that fall within the sphere of ADR processes may range from those within the judicial and

administrative system or where a litigated solution is neither inappropriate, nor desired, or

! Syed Khalid Rashid, Alternative Dispute Resolution in Malaysia (unpublished book- Kuala Lumpur),
2000, at 1.

2 Mauro Cappeletti, Alternative Dispute Resolution Process within the Framework of the World-Wide
Access to Justice Movement, The Modern Law Review, vol. 56, No.3, 1993, at 282.

3 Stephen B. Goldberg, Frank E.A. Sander, Nancy H. Rogers, Dispute Resolution: Negotiation, Mediation
and Other processes, 2™ Edition, Little Brown and Co., New York, 1992 at 3-12.

4 See Tania Sourdin, Alternative Dispute Resolution, Puddingburn Publishing Services Pty Ltd, Hunters
Hill, NSW, 2002 at 2.



unavailable.® For this reason, it is said to be impossible to construct a concise definition
of ADR processes that is accurate in respect of the range of processes available.® The
application of ADR in commercial, business and family matters is widely accepted and
recognized throughout the world.

ADR gathered momentum in the 1960s in the United States and since then it has
established itself firmly in the judicial system and within the law schools and a vast
literature on it has emerged.” The excessive delays, costliness and technicalities of the
adversarial litigation system and the ill will and hatred it generates between the
combating litigants have been the main factors which helped ADR to emerge.® With the
introduction of ADR mechanism in countries like Australia and New Zealand in the last
decade, disputes have been resolved more expeditiously and at a relatively minimal cost
and time.® Recently, ADR has gained popularity in Malaysia since it has the support from
the government, and many institutions have practised ADR in the settlement of disputes.

Malaysia has always been subjected to the influence of various religions and
races.’® Family law is one aspect of law that treats Malaysians differently according to
their race, religion and custom. It was never the intention of the legislature to segregate
them according to their creed.!! It is actually a result of history and the development of

Malaysian society. There was always a variety of family laws in Malaysia and this has

5 See Mohammad Nagib Ishan Jan, Ashgar Ali Ali Mohamed, Mediation in Malaysia: The Law and
Practice, Lexis Nexis, 2010 at 2.

® 1bid.

7 Above, Syed Khalid Rashid, at 1.

8 Above, Syed Khalid Rashid, at 2.

® Faridah Abrahim, “Realizing the Potential of Women in Building Effective Family Mediation and
Community Mediation Programmes”, Paper presented at the Workshop on Empowering Communities
Through Mediation in Malaysia, 16-18 June 2009 at Vistana Hotel, Kuala Lumpur.

10 For further details, see Ahmad lbrahim, Ahilemah Joned, The Malaysian Legal System, Kuala Lumpur:
Dewan Bahasa dan Pustaka, 1987, at 7-32.

11 Zaleha Kamaruddin, Divorce Laws in Malaysia, Malayan Law Journal, 2005 at vii.





