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ABSTRACT

This study examines the current legal provisions in protecting the matrimonial
relationship and restraining the illegal acts and extramarital relationships from each or
both spouses in the Algerian Law. The study starts from the regulations of the
matrimonial relationship under Islamic Law as it is the main source of the Algerian
Family Code. Meanwhile, the study defines and classifies the matrimonial offences in
the light of Islamic Law. Furthermore, the study highlights analytically the provisions
of the marriage contract and its dissolution within the Algerian Family Code that
provides the right for the wife to ask for divorce (fatliq) from the judge in accordance
with Article 51. In this respect, many harmful deeds as grounds to ask for divorce
(tatliq) can be considered as matrimonial offences in spite of the absence of special
provisions for this kind of offences within the Family Code. Actually, in the absence
of a particular law whether for the matrimonial offences or the domestic violence, this
study has taken by analysis the rules of the Algerian Penal Code to show to what
extent the Algerian legislator legally protects the marital relationship. Based on that,
the study shows that the present provisions in relation to the matrimonial offences in
Algerian Law are inadequate to provide legal protection to the matrimonial
relationship as the constituent element of the family which is the main entity of
society. Besides, this study also identifies measures in terms of positive efforts in legal
reform to improve the current situation.
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CHAPTER ONE
INTRODUCTION

1.0 BACKGROUND OF THE STUDY

As the bedrock of the society, the family institution is highly valued across cultures,
religions, legal systems and most of the International Conventions. Article 58 of the
Algerian Constitution, under the Rights and Freedoms’ section, provides that the
family enjoys the protection of the State and society. In addition, Article 2 of the
Algerian Family Code (herein after known as A.F.C) considers the family as the
fundamental entity of the society. Article 2 of A.F.C also provides that the family is
composed of persons who are attached to each other by conjugal relationship and
kinship. Moreover, Article 3 renders the family dependent for its sustainability on
correlation, solidarity, sociability, good education, good manners, and the dereliction
of the social ills.

To ensure a continued and healthy family relationship, Article 30 of the A.F.C
requires that the couple must maintain the conjugal ties and duties. Both are duty-
bound to cohabitate with kindness, mutual respect, love and compassion.

Given its importance, it is surprising that there is no legal concept of the
matrimonial offences in the Algerian law, although such acts are considered in many
comparative laws as factors threatening the stability of the family.

As stated in the Oxford Dictionary of Law 7™ Edition, a matrimonial offence is

misbehavior such as adultery, desertion, or cruelty, by a party to a marriage, and in



most cases proof of the matrimonial offences provides ground for divorce or
separation by the Court.'

The Algerian Family Law has considered many misbehavior acts as grounds
for divorce. Nushiiz (Disobedience) as stated in Article 55 of the A.F.C is one reason
for the judge to decree divorce between the couple whoever the doer is.

Meanwhile, Article 53 of the A.F.C has provided for the wife grounds for the
application of divorce in front of the judge (tatlig) in the context of the matrimonial
relationship as stated in Article 51 of the A.F.C:

1- For the failure of the husband to pay the maintenance after the issuance
of a verdict that obliges him to do so, except if the wife has known the
insolvency of the husband at the time of wedding, and that is
considered an offence under the Article 331 of Algerian Penal Code
(herein after known as A.P.C), although there is no committal for trial
in Family Code to this Article;

2- Defects that prevent the attainment of the objectives of marriage;
3- Abandonment in bedding over a period of four months;

4- That the husband has been sentenced for a crime affecting the honour of
the family and it is impossible to continue cohabitation and marital life;

5- The absence of the husband for more than a year without an excuse and
expense;

6- Violation of the provisions contained in Article 8 of the A.F.C;

7- Committing an indicated obscenityand there is no interpretation of the
kinds of obscenity that can bereferred to as grounds for the wife to
claim for the dissolution;

8- The constant discord (Shigaq) between the spouses;
9- Breach of conditions agreed upon in the contract of marriage;

Any other darar’ that is recognized under Islamic Law.’

_
?

' Oxford Dictionary of Law Seventh Edition, ed. Jonathan Law, Elizabeth A. Martin, (Oxford
University Press, 2009), 347.

* Darar means damage or harm.

? Article 51, Algerian Family Code.



On the other hand, and within the criminal law, Article 330 of the A.P.C has
prescribed a punishment of imprisonment from two (2) months to one (1) year and a
fine of 25.000 to 100.00 Algerian Dinar (herein after known as D. A), on the husband
who deliberately abandoned his wife for two (2) months or more, knowing that she
was pregnant and there is no serious reason for abandoning her. However, the
complaint by the abandoned wife can be made only a condition for the pursuit of the
accused spouse.

In addition, Article 331 of the A.P.C has preserved the right of maintenance
and has criminalized the act of refraining to pay the full amount of maintenance that
has been judicially prescribed on the husband although it has been stipulated that such
particular conditions for abstaining to pay the maintenance is an offence.

Besides, the A.P.C has stated that adultery (Zina) falls under the crimes against
the public morals rather than as a marital offence. Moreover, the complaint from the
aggrieved spouse in adultery based on Article 339 of the A.P.C is required as the
condition to pursue the accused and if the injured spouse has forgiven the accused
party, there will be no suit against him/her.

As being discussed above, and in the absence of a legal concept of the
matrimonial offences in the Algerian Law, it is obvious that the Family Code and
Penal Code in Algerian Law do not provide a sufficient legal protection for the marital
relationship.

In comparison with other laws, the Algerian law clearly failed to propose
provisions relating to the matrimonial offences that affect the marital relationship. The
Algerian family law has only spelled out grounds of divorce and dissolution which
include what can be considered under the concept of matrimonial offences such as

Nushiiz and obscenity.



Based on this premise, this study is carried out in details to analyze the current
provisions of family and criminal laws in Algeria in relation to matrimonial offences
and to propose and suggest for new provisions and regulations on matrimonial

offences in the Family Code and Penal Code of Algeria.

1.1 STATEMENT OF THE PROBLEM

The absence of particular rulings in the Family and Penal Codes or a special code for
the matrimonial offences or a domestic violence act in Algeria makes the current
provisions in Algerian law inadequate and do not properly afford sufficient legal
protection to the matrimonial relationship under the Algerian law. Thus, legal
measures should be identified in terms of positive efforts in legal reform to improve

this current state of affairs.

1.2 SIGNIFICANCE OF THE STUDY

The significance of this research is apparent from the aspect of the proposed
amendments of provisions and regulations of the Family Code and Penal Code of
Algeria because of the inadequacy of the current provisions to effectively deal with
matrimonial offences. It is important to provide sufficient legal measures to protect
the marital relationship from the various non-behavioral acts between the spouses that
can threaten the stability of the marital relationship as the foundation of the family and

society.

1.3 OBJECTIVES OF THE STUDY

1- To examine the rulings of the matrimonial relationship within Islamic

legal provisions;



To identify the concept of matrimonial offences in the light of Islamic
Law as it is the primary source of the Algerian Family Code;

To examine and review the existing family and criminal laws in Algeria
concerning matrimonial offences;

To identify and assess the strength and adequacy of the Algerian
legislation in relation to matrimonial offences;

To suggest and propose reforms in the legislation in relation to

matrimonial offences.

1.4 RESEARCH QUESTIONS

1-

2-

How do Islamic legal provisions regulate the matrimonial relationship?
What is the concept of matrimonial offences in the light of Islamic Law
and its relation to the conjugal relationship?

What are the matrimonial offences in the Algerian law?

To what extent does the Algerian law provide legal protection for the
matrimonial relationship?

What are the measures that can be proposed in order to strengthen the

Algerian law in relation to matrimonial offences?

1.5 LITERATURE REVIEW

As a specific study on the topic of matrimonial offences in Algerian Law, there are not

many materials on it. However, as related studies, there are countlessbooks and

articles that have taken some aspects of the topic under the study, and can be

considered quite handful of literatures. These materials will be reviewed in order to



properly understand and appreciate its significance and they are going to assist the
researcher to cover the different parts of his topic.

One of the studies that have a relation with this study is the research of Sadid
Belkhiir in “Al-Himaya al-Jinaiya li al-Rabita al-Usariya fi al-Figh al-Islami wa al-
Qaniin al-Jazdirt.”* The author in his study has compared between the Islamic Law
and the Algerian Law in the extent of the legal protection which is provided for the
family tie. The author started the study by the definition of the different terms that are
attached to the topic; family, crime and family law by which the family is regulated
and can be founded in the shade of its provisions.” In addition, the study has
highlighted the legal importance of the family and the utmost need to legally preserve
it.° In the second part of the study, the author has analyzed by comparison between
Islamic Law and the Algerian Law the legal protection of the family from the criminal
aspect. Indeed, the author has mentioned the offence of adultery, the abstention from
performing the matrimonial commitments in the respect of the family as a whole and
he did not mention about the term of matrimonial offences as a specific kind of crimes
or offences that threaten the family in its basis which is the matrimonial relationship.
The study of Belkhir Sadid will be one of the main references in the current study as
long as it was made in the shade of the Algerian Law.

Similarly, Bliziane Abd al-Baqi in his research entitled “Al-Himaya al-Jinaiya
li al-Rabita al-Usariya fi al-TashrT al-Jazair?”" has classified the different harmful
deeds that threaten and damage the family as the main entity of society. The author

started the study by looking into the offences that affect firstly the foundation of the

* Sadid Belkhir, “Al-Himaya al-Jindiya li al-Rabita al:Usariya fi al-Figh al-Islami wa al-Qanin al-
JazdirT: Dirasa Muqarana,” (Master of Philosophy thesis, University of al-Hadj Lakhdar, 2006).

* Ibid., 02-16.

® Ibid., 22-55.

7 Biiziane Abd al-Bagi, “Al-Himaya al-Jindiya i al-Rabita al:Usariya fi al-Tashri al-Jaziiri,” (Master of
Philosophy thesis, University of Abtibakr Belkaid, 2010).



family which are the non-registration of marriage contract, the marriage of the non-
adult without the judicial permission or her guardians’ consent.® In addition, the
author has mentioned the offences which are related to matrimonial commitments
which are adultery, omission from the payment of maintenance and leaving the
pregnant wife.” Indeed, these offences are the matrimonial offences which the recent
study aims to define, classify and evaluate under the Algerian Law. Actually, the
study has been made in accordance with the family as a whole and the author did not
specifically mention about the matrimonial relationship and the misbehavior acts the
affect directly the spouses and damage the legal effects of marriage contract which are
criminally considered as the matrimonial offences that is the main subject of the
current research.

Mahmtd Ahmed Taha Mahmud in “Al-Himadya al-Jindiya li al-Alagah al-
Zawjiya 1% has explained the substantial and procedural protection of the marital
relationship through the crimes of the adultery, abandonment of the wife, plurality of
the marital relationship and illegal cohabitation. Furthermore, the author has discussed
the marital relationship in that aspect as a mitigating circumstance of the penal
punishment and how it can also be as a preventive cause of the punishment. On the
other hand, the author has discussed the procedural protection of the marital
relationship through the criminal suit and the authority of the judge in this kind of
issues and the system of proving in the criminal suit that is related to those cases.
Although the study omitted to give a definition for the matrimonial offences it can be
distinguished that the author has given the interest only to the criminal protection of

the marital relationship. Moreover, the study did not highlight such aspects of the

¥ Ibid., 12-21.

? Ibid., 24-29.

' Mahmiid Ahmad Taha Mahmid, Al-Himaya al-Jindiya li al-Aldgah al-Zawjiya: Dirasa Mugarana,
(Al-Riadh: Nayef Arabic Academic of the Security Sciences, 1% edn., 2002).



family law protection as the main law which regulates the matrimonial relationship, it
foundation and its legal effects.

A specific study on the matrimonial infidelity has been conducted by Khaled
Abd El-Adim Abt Ghaba entitled “A/-Khiyana al-Zawjiya — Dirasa Mugarana bayn
al-Figh al-Islami wa al-Qaniin al-Wad’i-“'' 1t is a specific study that has taken by
comparison the issue of infidelity between spouses as a factor of destructing the
family and affects the lineage and the society as a whole, not only the infidelity from
the sexual aspect, but also from the aspect of the obedience and the property of the
husband as a duty taken upon the wife to be guarded by her. The author has gone
through his book in such alevel where he suggested many solutions to come out from
this dangerous phenomenon that threatens the stability of the main entity in the
society, especially from the criminal side where this kind of acts has to be punishable.
Although the book is not written according to Algerian law, it can be taken as a
reference from the side of comparative legislations which has discussed one of the
matrimonial offences. Actually, the author has given a deep and specific study on the
matrimonial infidelity in the light of a comparative analysis between the Islamic and
the civil law in which he has covered many aspects that are attached to the infidelity,
namely sexual, monetary and even from the side of obedience. Certainly, the infidelity
is one of the illegal acts that have been considered by many laws to be criminalized in
the aim of protecting the family from its negative effects.

Another study which has partial relation with the topic of this research is an

article of Abd Elhalim Ben Machri titled “Jarimat al-Zina fi Qanin al- Ukibat al-

" Khiled Abd El-Adim Aba Ghaba, Al-Khiyana al-Zawjiya: Dirdasa Mugarana bayn al-Figh al-
Islamiwa al-Qanin al-wad 1, (Cairo: Dar Amin li al-Tibaa, 2006).



Jazdirt” 2 The author in his study went through the legal rules of the adultery in the

Algerian Penal Code to identify the pillars of the adultery as a crime against the
family and what are the conditions of the punishment application as the Algerian law
required. The author raised many questions especially about the matrimonial
relationship and when it can be considered as a factor in the adultery suit in the
Algerian law; whether in the time of the adultery act or in the time of the suit starting
before the court.

Another specific study on the adultery is the study of al-Said Serdani in his
dissertation of Master of Philosophy under the title of “Athar Ahkam Jarimat al-Zina

ala al-Zawaj”™"

in which it can be found that the author has made a clear comparison
between the provisions of the adultery in Islamic Law and the man-made law, namely,
the Algerian Law.'* However, the author has started the study by the clarification of
the position of marriage in Islamic law and man-made law, and the difference between
marriage and adultery and how the laws have kept this kind of relationship of
marriage and have forbidden the adultery because of its harm on the family and
society."” In the end of the study, the author has shown the legal effects of the adultery
on the matrimonial relationship and its legal conditions to be punished on, whether in
Islamic Law or in specifically the Algerian Law.'® Actually, this study is a specific
study that can be taken as a reference related to the adultery as one of the matrimonial

offences although the author did not mention about the matrimonial offences and the

definition or classification of this kind of offences which damage the family and

12 Abd Elhalim Ben Machri, “Jarimat al-Zina fi Qaniin al- ‘'Ukiibat al-Jazdiri”, Human Sciences
Magazine, vol. 10 (2006): 181-200.

13 Al-Sdid Serdani, “Athar Ahkam Jarimat al-Zina ala al-Zawaj: Dirasa Tahliliya Mugarana fi Daw al-
Shariah al-Islamiya wa al-Qaniin,” (Master of Philosophy thesis, University of al-Haddj Lakhdar,
2007).

" Ibid., 109-122.

5 Ibid., 5-60.

' Ibid., 125-154.



particularly the matrimonial relationship since the adultery is the most common
manifestation of theses harmful acts.

A specific study on the abstention or failure from paying the matrimonial
maintenance is the research of Turki ben Abd Allah ben Sad al-Shabanat under the
title of “A/-Siyasa al-Jindiya li Muwdjahat al-Imtind an Daf al-Nafaga al-Zawjiya™"’
in which the author has obviously indicated the criminal extent of breaching one of the
legal effects of the marriage contract by the husband. The author has started his thesis
by the explanation of the regulations of maintenance in Islamic law as a duty of the
husband based on the marriage contract.'® The study has compared between Islamic
law and the man-made law in the respect of criminalizing the act of omission from
paying the maintenance and the effects and punishment of this kind of acts.'” In the
end of the study, the author has suggested the means by which maintenance can be
preserved and how the husband can be prevented from the abstention of paying the
maintenance as an ascertained right of the wife. Indeed, the study of Turki ben Abd
Allah will be a dependable source in the recent study concerning the matrimonial
offences that committed by the husband although the study did not define or classify
this act under what is going to be termed in the current research as the matrimonial
offences.

Ouadilmad Eddine in his article “Al-Jaraim al-Khasa bi al-Nisa fi al-Tashri
al-Jindi al-Jazairi™™ has analyzed the Penal Code articles concerning the offences
that can be committed by the women in the respect of the family and the matrimonial

relationship and the only offence that can be taken as a matrimonial offence as the

' Turki ben Abd Allah ben Sdd al-Shabanat, “Al-Siyasa al-Jindiya li Muwajahat al-Imtind an Daf al-
Nafaqa al-Zawjiya,” (Master of Philosophy thesis, University of Nayef of the Security Sciences, 2009).
'8 Ibid., 21-68.

" Ibid., 69-91. )
% Ouadi Imad Eddine, “Al-Jardim al-Khasa bi al-Nisa fi al-Tashri al-Jindi al-Jazairi”, Hawliyat Jamiat
al-Jazair, no. 23 (June 2013): 173-204.
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topic of the current research is the adultery. The author has analyzed the provisions of
the adultery offence starting from the elements and the conditions of this offence to
the prescribed punishment of this offence from the Article 339 to Article 341 of
A.P.C*' Indeed, the study is a source for the researcher from the aspect of the
adultery’s provisions in the A.P.C as a matrimonial offence that can be committed by
each or both spouses although the author has made it under the offences of the woman
in the shade of Algerian Legislation.

As general study on the Algerian Family Law, Ahmad Nasr al-Gendtin “Sharh
Qaniin al-Usra al-Jazdirt”** like many books on the interpretation of the Algerian
family law, explained through many chapters about the contract of the marriage, its
conditions, reasons and procedures of the marriage dissolution, and the familial
relationships and the legal impacts of those relationships and all that under the rules of
Algerian family law. Generally, the author has covered the rulings of the family in the
Algerian family law through his interpretation of the family law rules, but it can be
seen that the author did not take by a specific study the marital relationship and its
legal protection whether in family law or other laws.

As a specific study on the matrimonial rights in the Algerian Law, Ben
IshtishFatima in his research of “Al-Hugqiiq al-Zawjiya bayn Ahkam Tashri al-Usra wa
al-Ijtihad al-Qadai”™> has made a detailed analysis for the provisions of Islamic Law
and Algerian Family Code concerning the matrimonial rights as the effects of the

valid marriage. Indeed, the author has started the research on the monetary rights

*! Ibid., 190- 198.

> Ahmad Nasr al-Gendi, Sharh Qaniin al-Usra al-Jazdiri, (Cairo, Dar al- Kutub al-Qaniiniya, Dar
Chatat, 2009).

» Ben Ishiish Fatima, “Al-Huqiiq al-Zawjiya bayn Ahkam Tashri al:Usra wa al-Ijtihad al-Qadai”,
(Master of Philosophy thesis in Law, University of Algiers, 2012).
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which are mainly the dower and the maintenance of the wife.”* The second part of the
study was made on the non-monetary rights between the spouses starting by the rights
of wife and particularly the right of justice especially in the case of polygamy.”
However, the author did not omit to discuss the rights of the husband especially the
right to be obeyed by the wife.”® Indeed, the study is a very detailed research
concerning the matrimonial rights between the spouses under the Algerian Family
Code and in the shade of Islamic Law as the main source of the Family Code. The
study will be a dependable source for the researcher in the respect of the legal effects
of the marriage contract since the matrimonial offences are the legally forbidden acts
that are related the effects of the valid marriage contract.

Nadhir Su'ad in her study of “Al-Tatlig fi Qanin al-Usra al-Jazairi ™' has gone
by analysis in details on the grounds by which the wife can petition divorce from the
judge starting from the ground of breaching the husband of his commitments towards
his wife such as paying the maintenance.” Indeed, the author did not neglect the view
of Islamic Law as a factor or ground to be used in the evaluation of the Algerian Law
since it is the source of the Family Code in Algeria. The study after the analysis of the
provisions of divorce by the request of the wife has mentioned the procedures that
have to be followed in front of the judiciary to gain the right in divorce and the
compensation because of the damage of these acts that have been taken by the wife as
legal ground for asking divorce.” Actually, the study is fully related to the Algerian

law but only from the aspect of the divorce by the request of the wife as a part of the

**Ibid., 8-56.

* Ibid., 91-107.

** Ibid., 131-137.

*7 Nadhir Su'ad, “Al-Tatliq fi Qaniin al‘Usra al-Jaziri”, (Master thesis, University of Akli Mhanad
‘Ulhaj, 2013).

2 1bid., 12-16.

* 1bid., 34-86.
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