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AR T E R L
MATNTENANCE OF MAREIED WOMEN AND  CHILDREEN

INTEODUCTTON

Civil Law

In the English Common Llaw vules, relating to the main-

tenance of a spouse and ohildren were the inevitable womse-

al personality. The

quence 1f the dooctrime of unity of Leg
wife, lacking of capacity to hold property and to contract,
could neither own the bare necessities life nor enter into
a bhindin g contract tao by them. One of the essential  obli-
gations imposed upan & maryied woman ds that she could dmnono

1
circumstances be held liable to mantain her husband.

A wife canmot sue her Musband in tord @ E V@ oy the

el
At

protection or secw ity of her property. This precluded her
from enforeing her right by action if her husband failed Lo
o
et

Fal 110 Misaduwby o mantain ber,

The law relating to the status, rights and obligation

of  marvied woman in Malaysia s contained in the Married

IS0 Varts baen B10ts ur et worsd S50l Feemt pfare 11408 Shent Fions Perse busts GHME EREE 11006 TE1O SR04

b

03

FuM. Bromley & NoW, Lowe - Higmimy”m Family Law page S86,

MarriedWomen Ordinance 1357, section 9.

Bupra note 1.



1

Women Ordinance 1957, The ordinance applies for all mar-—

ried woman, subjest in the case of Muslim marvied woman, and

their property right and obligations to the provisions of

Muslim law and the custom of the Malays governing the rela-

-y

e

tions bhetweern husband and wi fe.

The marvied woman and Children (Maintenance) Act, 1930,

provides that if any person neglects or refuses to maintain

his wife, a cowt upon due proof thereof

person  to make a monthly allowance for the

his wife in proportion to the means of suo

]
. Ad
court consider reasonable.

If any person wilfully neglects to

order  made wunder this Act, the cowt, whisc

may, for every breach therecof, hy warrant,

due to be levied in the manner by Law provi

ment foer  a term which may extend to one
ntll»
month'e allowvance rvemaiming unpaid,

Aotion  for maintenance against the

Lo Neva 36 of 19%7 (Reprinted 1973).

*a

o Ahmad Thrahim ~ Family lLaw in Mal aysia anc
<nd Edition, at page 117,

e Marrvied Weoemen % Childrern (Maintenancs) et
CLBBLY Yy section 3.

Fo Ibid section .

may order such
maintenance of

h pereoan as  the

comply with  any
h made sch  order
dirvect the amount
cleacl  fony dopr s

et oy @ach

hushand  can Lye

Simgaporea  CLHEAL)

Lado, (Revised



brought by a wife during or after the mabtvimonial proceeding.

1

Howeaver, it is provided that a wife who Lives in  adultery

oy refuses to live with her bhushband when there is &an

ey mantain her on o condition of her living with her  husband

e f of @y

o]
i

iz not entitled to veceive any maintenance from her husband.,

The  maintemnamce Orcdaeres Faocilities f ey ey Fosy e emeant )

-
V3

Act, 19, proavides for the entforoement of maintenanoe

creders mace in peninesular Malaysia in a number  of  Br it ish

Commaenweal th ocounty dews.

Provision for the enforcement of maintenence oroder
the making of attachment of earnings orders was made by

)
Married Woman and Children (Enforcement) MAot, 1968,

Az  regards to the maintenance of children, it is

by

e

sadd

that a father was under & duty Lo maintain his legitimate

minocy children and to provide them with  food,  olothing,

lodging and  other necessaries.  This do not precluds

duty from maintaining his illegitimate ohild.

26048 %4100 aeman s10se tates i
- SIS B i 0124 eree seesy Weert Tatm 181 beem 3NN Fiert Hbpae Svies SEIT

1. Ibis section S(2) -

€1981); section 510
G Now 55 of 1949 (Revised in 1971 as Act 340,

Ge New 8 of 1368

L3

his

“.  Married Women and Children (Maintenarnce) Aot 1950, (Revised



LR R,

The Mary ied Woman

1

and Children (Maintenance) Aot 15O

provides the obligation to maintain his  legitimate ohild

where

legitimate

may

if  any perscon neglects or refuses to maintain his

child which is unable to maintain iteelf, a cowrt

order suoh person to o make & monthly allowanoce for the

maintenance of such child in propoction $o his means as b

the

maintain hig

cear b

seems reasonable, armd where a person fallea Lo

illegitimate child which is unable to  maintain

iteelf, the court may order such person to make sweh omonthly

wy

e

allowance, as bto the court seems reasonable.

The Marvied Woman

ared Children (Mainmtenanoce) Aot 19E0

provides  the obligation to maintain his legitimate ohild

whey o

legitimate child which

may

it any person neglects or e fuses

KR

Lo maintain his

wnabile to maintain itself. & courd

order such perveon to make a monthly allowance for Ghe

maintenance of such ohdlad in proportion to his means as  to

the

wour 't

weems reasomnable, and where & perveon fails  to

maintain his illegitimate ohild, which, is unable to

maintain itlself, the cowrt may order such person  to make

such monthly allowance,

are Sowet suine

Mavr ied
s@ct ion

]

Aot 26

L

Maryr ied
st i £

(tRevisedl981l).

Woman and Children

Ly ]
d w
tRevised 19810,

Women and Children

e

Yt

)

as bo the cowrt sesms reasonable.

tMainternance) Act, 1950 (Aot 2685

(tMaintenamnce) Act. 19850 (Aot 2E3);



1
In Kulasingam V. Rasamab , the High Court beld that the

oy

wose

Age of  Majority Act, A S W A Tl i applicable in
applications  under the Married Wixmen and Children
(Maintenance) Act, 1950 and therefore maintenance could oot

chtaimed for a givl who was oaver 20 years.

The Marvvied Women and Children (Maintenarmos) Aot,
(BRevised 1981 has no application to any person  professing
the religion of Islam and whose wife or whose legitimate  or
illegitimate ohild, if as the cease may be, professes the

3 :
religion of lslam , and the Act shall also not apply in the
case of any olaim for maintenance made by & Maslim against a

Mussl im.

The duty to maintain may neatly be divided into twou-
17 the duty between spouses inter se, and
£ bhe duty of bthe spouses as parents to maintain their

)
chilcven.

Ve Bt S Bt b saes
1 e i or HFIe 490 Susat Lame F1bee FEMS BaTID Thsee TN S1h%0 SARKD Sused Bsurs

1.

(13812 2 MLIy at pags 36.

L

Marr ied Wamen and children (Maintenance) Act, 1950 (Aot  2E3)Y;
seotion 7,

Marvied Women and Children (Maintenance) Act, 1950 (Aot
saction 13.

There is a view that it is ivvabtional to separate them in this
way where the parent who is ales the caregiver is himself or
h@rsalf in receipt of maintenance because of the proper.
discharged of the parernts duty towards the ohildren also
Yequires  that the caregiver’s need be adeguate met. See
Echolar and Maclean, Maintenance after Divorce (19860,

W



There i an obvious difference between these Twa  rela-

.

tionship which is worth while repeating because 1t is often

forgotten  and neglected, Tt ie simply  that the spousal

ralationship  is mueh easier to terminate than that Dbetween

parents and cohildren. It bears rvemembering that while

divorce and annulment severs the spousal relationship

they

have minimal effect in law on the continuing relationship

between the divorced parties and theiv childraen.

We  would  thus expect the law regarding  the duty

parents to maintain theiv children to be move or less

e off
o f

the

same  whether the question is raised duwring the continuance

of @& marriage or after its termination persdant to & oot

order. While there may be persuasive reasons booa  oourt

order. While there may be pevrsuasive reasons Lo commit

duty  of ex-epouses Lo omalntain each aobther after They

e

Mact

theiy relationship tevainated by the couwrt, this fact should

rest alter the continuance of their duaty towards their

1
chiildren .

Islamic Law

Similar to Civil Law. a wife i entitled to reasomnable

maintenance from her  husband during marviage, and  she

entitled to be maintained by her husband duving ‘iddah

the same scale as before the divorce, conditionally

s oo peony
TH 4300 8001n 11018 40 brvey Bbane 1D S0ene Siued Hiase Brees arors S Seaes HNE FOIOR

1. Leong Wai Eum - The Duty To Maintain Spouse And Children
During Marriage (1987) MLE; p.56

iz

i

Ay

iy



submitting to her husbhand’s control as regards her place of

residence and general behaviour.

Acmarding ta  the Shafie school, a wife who has  been
irrevocably divorced cannot claim maintenance during her
pariod of Yiddah from her husband uanless she is pregnant by

1 -

him .  The same applies to the wife who is nushae  also ta a

woman whose marrviage has been diseolved by her  husband?s

L3

death .

The obligaticon to maintain one’s child sxtend beyond

food, clothing and lodging to education and preparation for
&
aclud theed A father ds bound to maimtain his  minor sons

until  they arrvive at puberty and his unmarryied widowed or

diverced dauwghters but is not obliged to maintain his  adult

I

song, unless they are disabled by infivmity or disease antl

it is his dubty to maintain whether or not his children are

o raee o sesse
IR SIS FLSS SH000 111t V00 400 wate1 Banet 4t0h S0030 sYIOE feak Saset Fae Yhme VIR Sl

:_Lll

’::]' "

i
=

Ahmad Ihrakhim - Family Law in Malaysia and Singapore  CL38«4)

Znd Editian, MLS at page S6.

belth Hodkinson -~ Muslim Family hawg A Souroeboosk OLEEL) Sy oom
Helm Loncdon and Ganbaerra at page 147,

Supra note 18,

Tbid.,

Islamice Family Law (Fedeval Territory) Aoty TEEsy Aot BOE,
gection 7o

”
e



1
in his custody or the custody of any other pereon . In Alus
V. Mahmcodk; a husband is not liable for the maintenance of
the children of the marriage after divorce, unless and until
the Qadhi hag made an order for their maintenance. But they

are liable for past maintenance of his children if divected

by the (Gadhi.

As ?egavd% to the illegitimate children, it is provided
in Selangor and Federal Territory that if a woman neglects
oro vefuses to maintain her illegitimate ochild who is  wnable
ta maintain himself or herself, the Cowt, may upon  due
pfwmf ordey the women to make such monthly allowance as  the

2
couwrt  think vwm%mnmblm;w‘ anc 3 f the claim is made against
the putative father, it shall be browght in the Magis-
trate’s Court, which may wrder him o make  such  monthly
o}
allowance as the oowrt think reasonabl e

Although the obligations of maintenance are supposed to
refleot legally the interest the maintenance has in
inheriting from  the person maintained and socially  the

concept of  the extended family, there i in no case  any

e o oeer e dive ppare
IS8 AHS brne 71 Beant 19200 ST Beee Seede wash Suses Borme Beate Pa0ss VKRS bentd

la

E.Nu Tayler "Malay Family Law! CL1987), Journal of the Mal ayan.
Eramah wf The REoyal Asiatic Socilety pa67 as quoted by  Ahmad
{bvahim = Family Law in Malaysia and  Singapove (1984 2nd
Edition, Malayan lLaw Journal at pg. 8o,

CLYB7) 15/1 JMBRREOS 67.

lalamic Family Law (Federal Territory) Act, 198d4: (Aot 3030
Section 80(L),

Ihid Section B o

L]

{3



rule  such as that in the law of inheritance that boath  par-

ties must be Muslims for the obligation to arise.



CHAFTER &

MATNTENMANCE OF MARRIED WOMEM

Definition Of Maintenance

Maintenance concerns the economic aspect of Family Law.
The Osborn law Dictionary defines maintenance ast-

"“The supply of the necessaries of life for a person.”

Thus maintenance is not only confine to money provigion
but  aleso other necessaries or basic needs such as  shelter,
clothing, education and so on as Marman J saidy -

"Maintenance does not only mean the food a wife puts in
her  mouth. It means the clothes on her back, the house  in
which ehe lives, and the money which she has to have in  her

1
pocket. .. Maintenance cannot mean only mere subsistence .

Frovision Of Maintenance Under The Act

AL common law the hushband’s duty to maintain his wife
flowed from consortium.  The duty was owed for only so long
8% ronsordium existed such that if the wife should grossly
misbehave such as committing adultery, she would no longer

be entitled to be maintained by bhey husband,

-
9 11 800 Srae Sesm Serrd beaae
RO B M08 b St Yoont soe besee wise Sr00p Ve

1:: F;:E B"" R » w o,
Mrtwick, Deceased (194903 ch. 395 at page 401,

10
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2
L3

The law pertaining to maintenance of

subsistence 2f a marriage in Peninoular

by the Married Woman ancd Children

o

which is  applicable to mnon-Masl ins

Seessions Cowrt ov the Cowrt of

The Married Women and Childyren

v

nance) Act 1968,

1968 and like the Married Woamen and

Act 1950 applicable  to Ferminsul ar

provide for betber and mors

o Cler caf  maintenance  under the

oppoesed bto the Marrvied Women and

applicable to Muslims

e
“

ie@,

Syariah Couwrts.

AT Sav awal:
&

) ardcl

oy Babah  anc

Maintenance Ordinance 1%

respectively. Frovisiong are also

HERD TS st 110e8 193 mats Saent 2as Sers® SRS Fake SIS Be0n KL Soeee W00

At N, CRevisead 1981,

w3,
Maryied Womern and Ohiloeen

Ibid; ﬁ@&tidm g

Aut BEE (Fevised 1983).

Ihid; Rl A T R

Nt:l 'Y .7 I:i f

L85y,

Chapter 63 of 1247y Edition of the

11

tMainmntenanagea)

CEnforcement

which came intoa force

@f feotive
1550
Children

enforcemant

they area

the Criminal

el e

tMadntenanocea)

L. & 5

a wife during

Malaysia is

anly and made

[} l’

oy bhve

il oy en
Malaysia
method of
Aot Thi s

of ovder

govey ned

e

oy

(ATl v R KT

st Say awalk

A

lat.

mwnlyy

the

guover ned

t

im
)
Aeed

Firvet Class Magistrate.

Max

1

15350

it e

CMarahy,

p::

ATV 7

(Maintanance)

macle by

by

Fro e ecluy g

Sere b o

(Maintenanne)

172

@ foroing
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c«f  maintenance orders made in BSabah and Sarawalk in a number
1
of British Commonwealth countries .

A Wwife or wives are entitled to a reasonable mainte-
pance  from  the bhusband and the children are entitled oy

maintenance from the feather.

-“:.

The law Reform (Marriage and Divoroe) Aot :L'-:*ﬂ";’t;~ Aal s
provides provisions as regards the maintenance of wfe.
Section 77CL) of the Act provides thats -

CLY The ocourt may order & man to pay maintenance to his

wife o former wifeyp-

Cad  dharing the ﬁﬂuf%m wf any mmtvimmﬁimi Py e e
ingss;

(b  when granting o subsequent to the grant of &
decres of divorce or Judicial separation.

ted if, after a decree dﬁmléving her presumed to be

dead, she is found to be alive. °

Bection 3 of the Marvied Women and Children (Maintenance)
Act 1950, provides that:
I any person neglects or vefuses to maintain his wife

St S T Baee SeEee devee Sasm
1R VT SR rien satr teare 2ures Ghend B0 220n Sesee Saste Bires MobeE 2000t WO

L fﬂintenance Orders (Facilities for Enforcement) Act 1959, Act
24 whereas the Maintenance Orders (Facilities for Enforcement)
At 1949, (No. 55 of 1949, Revised in 1971 as Act 340 provides
for maintenance orders made in Peninsular Malaysia in a number
of British Commonwealth countries. ‘

o ACt 164 which comes in to effect on the let., Maroh 1982 and is
also applicable to Sabah and Sarawal. ’



P M a0 st daars daage
I 42152 LMK MHs bates 12y brene there 413t wuitn seses

1.

cor  a legitimate child of his which is unable to maintain
itlself, a Couwrt upon due proof thereof, may order such
perscn  to make a monthly allowance for the maintenance of
his wife or such child, in proportion to the means of  such

person, as to the Court seems reascnable.

Before a maintenance order under the Married Women and
Children (Mainternace) Ordinance, 1950 can be rescinded or
varied by a Court, the person applying for it, must give
evidence before the Couwt either of & ochange in his

circumstances or some other good reason.

Power Of Court To Vary Orders For Maintenance
1

In the case of Lee Swee Peng V. Koon Kum  Keng, the
husband  applied to the Magistrate Couwrt to rescind or  vary
the maintenance order made in favouwr of his 3 year old child
wno the ground that he could not afford the  amount  ardered
ie@e  $%0/- per month. The Magistrate varied the &vdwv e f
maintenance  from $HEO/- to $30/- on the basis that the hus-
Band in order to meet the maintenance of the child to  exer-
ol s ﬁﬁrimt @ronomy dn his expenditure.”  On appeal by the
wife to the MHigh Court it was held that before a maintenance
wrder  under  the Marvied Women and  Children  (Maintenance)

Ordimant@y TS0, wan bhe rescinded or varied by a Dourt there
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muest  be evidence before the Uowt either of a ochange in the
circumstances of the person applying for rescission  ar
variation of the order, or of some other good cause and
since that is the only ground Ci.e. the husband could not
afford due to his low income?) upon which  the Magistrate

varied the order, the order as varied cannot stand.

Penalty For Willfully, Neglects To Comply With The Order.

If such a person willfully neglects to comply with  the
ovder, the court may divect the amount to be levied in  the
manner by law provded fer levying fines imposed by  suwch
couwrt, oo omay sentence him to lmprisconment for a term  which
may extend to one month for each month’s allowance r@méiﬁiﬁg
unpaic.

| 1

In the case of Yap Wim Bwee V. FPhua Thiam lLee - the
husband  was  ordered bt pay maintenance to his wife and
children, Me has defaulted for three months  amounting  to
$1, 050/ ~, The wife applied for an order that the husband

be sentenced to imprisonment .

The High Court upheld the decisicon of the Session Courdt

Judge  in refusing to make the order as it  felt that the
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respondent shouwld be given a chance to be heard and pay the
Arvears.
. )

In Sarawak, the Criminal Frocedure Code  provides  that
if any person having sufficient means neglect, or rvefuses to
maintain his wife, the couwrt may upoe due  proof  thereof
oy der such  person to make a monthly allowance o
maintenancea éf hig wife, such allowance not to exceesd $ 90/
é marth in the whole for the wife and children. 7The mode of
enforcing  suwch order is the same as under Section 4 of  the

Mavried Women and Children (Maintemance) Aot 19%0,

‘In Sabah the Maintenance Ordinamnce, 199% provides that
if  any person, having sufficient means neglects or refuses
to maintain or contribute to the maintenance mf}hiﬁ wife or
any legitimate child unable to maintain itself, a couwrt wpon
due  procf thereof may order such persen to make & monthly
allowance to any person named thervein for the maintenance of
his wife or swoh ochild as a foor said in proportion  to the
means, of such person as to couwrt seems veasonable and  if
any person neglects to comply with sweh order the ocouwrt, may
direct  the amount due t@ e levied in a manmer by law pvm%
vided for levying fines imposad by & mduvt, amd  may  sens

tennce nMim  te imprisonment for a term not ewcesding  one

MEnth for @ach month’s allowance remaining wnpaid .
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